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Trusts, Associations and Joint Ventures 
Under Income Tax Laws 


By Henry RAVENEL* 


HE importance of distinguishing between trusts, 

associations, and joint ventures for income tax 

purposes rests upon the necessity of determining 
in a given case whether an organization as an income 
producing entity is liable for a tax rather than the 
individuals who may have contributed 
the producing property or money, the 
rate at which such tax should be com- 
puted, and the period for which it 
should be paid. Specifically under 
the Revenue Acts, an association is 
liable for a tax on its income at the 
same rate as a corporation; the in- 
come produced by a trust is taxable to 
the trust estate, or to the beneficiaries 
generally in accordance with the terms 
of the trust instrument; whereas 
there are no provisions relating par- 
ticularly to the income produced by a 
joint venture. 

In the past few years many cases 
have been decided by the courts and 
the United States Board of Tax Ap- 
peals passing upon the various forms 
of organizations, and an attempt will 
be made herein to discuss those con- 
sidered of greatest importance and to 
formulate from them a proper basis 
of distinction. 

First will be discussed those cases in which the ques- 
tion presented required a decision as to whether a trust 
or association existed and, secondly, those in which the 
law of joint venture is given effect. 

Beginning with the Act of September 8, 1916, and 
continuing through the Act of 1928, the various income 
tax laws have imposed upon associations the same rate 
of tax that is imposed upon corporations, no attempt, 
however, being made to define the term association. 
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Trusts as entities are not mentioned in the Acts, but 
“the income of estates or any kind of property held in 
trust” is subject to tax at the rate imposed upon indi- 
viduals ; again no attempt is made to define the term 
“trust” or the phrase “held in trust.” 

The regulations promulgated by the 
Bureau of Internal Revenue have 
sought to define and distinguish asso- 
ciations, trusts and partnerships and 
through them to some extent can be 
followed the development and trend 
of the law as laid down in the court 
decisions. Regulations 45, 62, 65 and 
69, Art. 1502, defined associations and 
joint stock companies as including as- 
sociations, common law trusts, and 
organizations by whatever name 
known which act or do business in 
an organized capacity no matter how 
created, the net income of which is 
distributed or distributable among 
the members or shareholders on the 
basis of capital stock or if none on 
the basis of the proportionate share 
of capital which each has invested in 
the property or business. 

Regulations 45 and 62, Article 
1504, distinguished associations and 
trusts by the measure of control 
vested in the beneficiaries, while Reg. 65 and 69, Article 
1504, issued after the decisions of the U. S. Supreme 
Court in Crocker v. Malley and Hecht v. Malley, (dis- 
cussed hereinafter) gave greater weight to the purpose 
of an organization and the method by which the busi- 
ness was transacted than to control in the beneficiaries. 

Regulations 62 and 65, Article 1503, in distinguishing 
between associations and partnerships, provided as the 
test the transferability of shares with or without the 
consent of the members and the conduct of the business 
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by a group rather than by all, whereas after the decision 
of the Supreme Court in'the case of Burke Waggoner 
v. Hopkins, the phrase “ordinary partnership” appears 
in Article 1503 of Reg: 69 and, an organization having 
fixed capital stock divided into shares transferable on 
the books whose business is conducted in the general 
mode or form of corporations, is specifically designated 
as a joint stock company or association, even though 
under State Law it might be regarded as a partnership. 

No definition of the phrase “held in trust” is at- 
tempted in the Regulations. 

Generally accepted definitions of “association” ap- 
proved by the courts as follows: 

A term used throughout the United States to signify a 
‘ body of persons united without a charter, but upon the 
‘methods and forms used by incorporated bodies for the 
prosecution of some common enterprise. (Abb. Law Dict. 
101; Bouvier Law Dict. Rawles (3d Rev.) 269; 3 Am. & 
Engl. Encyc. Law (2 Ed.) 162.) 

In the United States, as distinguished from a corporation, 
a body of persons organized, for the prosecution of some 
purpose, without a charter, but having the general form 


and mode of procedure of a corporation. (Web. New 
Internal. Dict.) 


(U. S.) An organized but unchartered body analogous to 


but distinguished from a corporation. (Pract. Standard 
Dict.) 


The word trust is defined as follows: 


In its simplest elements a trust is a confidence reposed in 
one person, called the trustee, for the benefit of another, 
called the cestui que trust with respect to property held by 
the former for the benefit of the latter. It implies two 
estates or interests, one equitable and one legal, and is said 
to exist where property is conferred upon and accepted by 
one person on terms of holding, using and disposing of it 
for the benefit of another; where the legal interest is in one 
person, and the equitable in another; or where there are 
rights, titles and interests in property distinct from the 
legal ownership. (39 Cyc., p. 18.) 

The earliest case of interest, Crocker v. Malley, (249 
U. S. 223), decided by the U. S. Supreme Court March 
17, 1919, involved a real estate trust familiar in Massa- 
chusetts and its tax liability, under Sec. II, G (a) of the 
income tax Act of 1913, on dividends received from a 
corporation that itself was taxable on its net income. 
The plaintiffs claimed they were merely trustees and, 
therefore, were entitled to exemption under the Act. 
The purpose of the trust was to convert certain prop- 
erty of a corporation, to be dissolved, into money for 
the benefit of the stockholders. Full powers incident to 
ownership were granted to the trustees, the only control 
reserved to the beneficiaries being to consent to in- 
creased compensation for the trustees, the filling of 
vacancies, and modifications of the terms of the trust. 
Mr. Justice Holmes, deciding in favor of the plaintiffs, 
held that it would be a wide departure from normal 
usage to call the beneficiaries a joint stock association 
in view of the lack of partnership relationship, joint 
interest or control, over the fund; further, that the 
beneficiaries and trustees could not be grouped together 
for that purpose. 

Following Crocker v. Malley, supra, in May, 1924, 
the Supreme Court decided Hecht v. Malley, 265 U. S. 
144, which did not involve income taxes, but excise 
taxes (capital stock) under the Acts of 1916 and 1918. 
As will be pointed out hereinafter, the fact that the ex- 
cise provisions were involved seemingly had a great 
influence on the subsequent trend of the law, and in 
the writer’s opinion, an unfortunate influence. 
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The portion of the decision relating to the 1916 Ac 
is not germane as the Court construed that Act to 
apply only to associations organized under some stat- 
ute or deriving from that source some benefit or qual- 
ity, not existing at common law, whereas the organi- 
zations involved were admittedly not so organzied. 

The Act of 1918, Sec. 1, defined “corporation” as 
including associations and in Sec. 1000 (a) provided— 
“Every domestic corporation shall pay annually a spe- 
cial excise tax with respect to carrying on or doing 
business.” 

The plaintiffs in the three cases were trustees of 
three “Massachusetts Trusts,” and without setting 
forth the provisions of the trust agreements, certifi- 
cates were issued to the beneficiaries ; they were formed 
for regular business purposes; and a large measure of 
control was reserved to the beneficiaries to be exercised 
either at regular meetings or in writing. 

The Court held all three organizations to be asso- 
ciations and subject to the excise tax. It distinguishes 
Crocker v. Malley, supra, on the basis of the differences 
existing in purpose and in control by the beneficiaries; 
further finding that the organizations were described as 
associations by the Massachusetts statutes and subject 
to duties and liabilities as such, that they should not 
be exempt from the excise tax for the privilege of 
carrying on their business; further, that the trusts had 
quasi corporate organizations and the trustees were as- 
sociated together in much the same manner as the 
directors in a corporation. 

The emphasis placed by the Court in its decision upon 
the fact that the trusts were business enterprises was 
obviously the result of the fact that the section of the 
Act involved related to excise rather than income taxes, 
which were imposed only on organizations carrying on 
business, and it is believed a different result might have 
been reached if the income provisions had been the sole 
consideration. 

It is interesting to note that the government in 1927 
took the position that Hecht v. Malley, supra, overruled 
Crocker v. Malley, supra, but was not sustained by the 
United States District Court of Massachusetts, in the 
case of Hornblower v. White, 21 Fed. (2nd) 82. That 
case, now pending before the Circuit Court, involved 
the stamp tax provisions of the Acts of 1918 and 1921 
imposing a tax on the issue of stock by a corporation. 
Judge Lowell apparently bases his decision on the lack 
of control in the beneficiaries of the trust before him, 
and feels that such is the proper distinction to be drawn 
between the Crocker and Hecht cases. 

On May 24, 1928, the same district court rendered 
a decision in Neal v. United States (C. C. H. 1928 
Vol. III p. 8592) of greater interest than that of 
Hornblower v. White. In the Neal case the capital 
stock tax provision of the Revenue Acts of 1918, 1921 
and 1924 were involved and the court was asked to hold 
that the business conducted under a declaration of trust 
was subject thereto. Under the trust agreement, which 
provided for the carrying on of any business transaction 
which an individual could, the shareholders had no 
rights or powers other than to receive their propor- 
tionate share of the income or of the assets on liquida- 
tion. Judge Brewster in his decision follows Horn- 
blower v. White and refers to a decision of the Massa- 
chusetts Supreme Court in which the trust was held 
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not to be a voluntary association for the purposes of 
suit. The following quotation is of interest: 


Not only in the interest of uniformity but in the belief 
that the distinction drawn between associations and express 
trusts is sound in principle, I am prepared to concur in the 
views expressed in Hornblower, et al., v. White, supra, and 
in Bouchard v. Peoples Trust, supra, These decisions leave 
no room for doubt that the trust in question does not come 
within the definition of the word “corporation” as that 
word is defined in the Revenue Acts of 1918, 1921 and 1924. 

The Government contends that the classification must be 
determined with reference to the purposes of the trust or 
the nature and extent of the activities of the trustees carried 
on in pursuance of those purposes. 

Neither Hecht v. Malley, 265 U. S. 144, nor Burke Waggoner 
Association v. Hopkins, 269 U. S. 110, cited by the defendant 
support his contention. 


The decisions of the Board of Tax Appeals, with two 
exceptions, give no difficulty and apparently give effect 
to the definition of association as a body having the 
general form and mode of procedure of a corporation, 
distinguishing a trust and association on the basis of 
the amount of control retained in the beneficiaries. See 
Philadelphia Reading Relief Association, 4 B. T. A. 
721; Anderson Steam Vulcanizer Co., 6 B. T. A. 738; 
Durfee Mineral Company, 7 B. T. A. 231. 

The two cases which to the writer are difficult of 
reconciliation are the appeals of Max Wolf, Ralph 
Davis & E. Clemens Horst, Trustees of Nord Hop 
Ranch, decided February 16, 1928, and E. A. Landreth 
Company, decided March 16, 1928. 

In the Nord Hop case ten persons combining for the 
purchase of land, and with part of the purchase money 
deferred, conveyed it to the three petitioners as joint 
tenants and entered into an agreement providing as 
follows: joint tenants to have full trust powers to lease, 
operate and manage the property; purchasers entitled 
to the income but distribution left to the discretion of 
the joint tenants; property to be sold upon the direc- 
tion of the purchasers; trust to last for five years; that 
it was the spirit of the agreement that the beneficiaries 
should have the right and obligations of partners in 
the property with the proviso that the joint tenants 
should be the general managers and agents thereof, 
coupled with an interest therein, but without the right 
to sell the property except on direction of a majority 
of the purchasers aforesaid. The land was devoted to 
raising hops, a contract for the sale of which had been 
entered into before the purchase. No certificates were 
issued; no meetings were held; and no attempt made 
by the purchasers to direct the management. At the 
end of three years, a corporation was organized and 
the property conveyed to it for stock. The Board held 
that a trust and not an association was created by the 
agreement. : 

In the Landreth case, ten persons contributed money 
to acquire an interest in an oil and gas lease and exe- 
cuted an agreement having the following features; 
property was vested in a sole trustee for 25 years, trust 
to be known as E. A. Landreth Company; assignable 
shares of 100 par to be issued as evidence of interests ; 
trustee was authorized to use the property generally 
in the conduct of the oil business ; trustee authorized to 
use a seal and empowered to appoint a President and 
Secretary and Treasurer and delegate power to them; 
in the event of the resignation or death of a trustee 
the President was authorized to appoint his successor ; 
express declaration that shareholders should be cestuis 
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and hold no other relationship to the trustee; trustee 
vested with full power of disposition. 

The Board held the organization to be an association. 

In the Nord Hop case the Board, speaking through 
Mr. Marquette, apparently stresses the essentials con- 
tained in the definition of Abb. Law Dict. and Bouvier, 
supra, regarding conduct of the business upon the meth- 
ods and forms used by incorporated bodies and the 
test of control established by Crocker v. Malley, of 
greatest importance, while in the Landreth case the 
Board, speaking through Mr. Milliken, stresses the pur- 
pose of the organization and concludes that Hecht v. 
Malley discarded the test of control and substituted as 
the test the purpose of the organization. 

However, the purpose of the Nord Hop agreement 
was the conduct of a business enterprise, to the fullest 
extent that anything pertaining to farming can be 
called a business, and in stating that the spirit of the 
agreement was that the purchasers should have the 
rights and obligations of partners’ with the joint ten- 
ants as general managers and agents, and reserving to 
the purchasers the right to direct the disposition of the 
property, it would seem that a large measure of con- 
trol was reserved to the beneficiaries. 

It is difficult to find in the Landreth agreement any 
provision for the conduct of the business on the meth- 
ods and forms of procedure of a corporation; and al- 
though certificates were issued the same result could 
have been accomplished by the issuance of a trust re- 
ceipt, and the purchasers in the Nord Hop case had the 
same right to assign their interests in the property 
without certificates. The use of a seal cannot control, 
nor the authority given to the sole trustee to appoint 
persons under corporate titles, when it is remembered 
that the powers to be exercised by those psuedo offi- 
cers were only as delegated to them, not by the share- 
holders, but by the trustee. It is difficult to conceive 
of a corporation with any diversification of stock own- 
ership being operated in that manner. There being a 
total absence of any provision reserving control in the 
beneficiaries, or for meetings to be held by them, not- 
withstanding the fact that the organization was a busi- 
ness enterprise, until the courts state that property 
held in trust cannot be used for the conduct of a busi- 
ness, it is believed that the conclusion reached in the 
Landreth case is erroneous and has extended the rea- 
soning of Hecht v. Malley beyond the intention of the 
Supreme Court. 

To sum up in the writer’s opinion, the true distinc- 
tion between a trust and association for income tax 
purposes should be the measure of control reserved to 
the beneficiaries; full or substantial control inevitably 
would result in procedure similar to a corporation. It 
should not be necessary in applying the income tax 
provisions to depart from ,established legal principles, 
for the Government has provided a complete system of 
taxation, covering both income earned by an association 
and income produced by property held in trust, the 
only existing difference being one of amount in a given 
case, and until Congress or the courts become more spe- 
cific and prohibit the conduct of a business enterprise by 
a trust, or through property held in trust, the law should 
not be so administered. In view of the Hornblower and 
Neal decisions, supra, the Supreme Court undoubtedly 
will receive this question for consideration again. 
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It would be more helpful, however, in clarifying the 
law if a case involving income taxes should be pre- 
sented to the highest court asking its interpretation of 
a trust agreement similar to those involved in the Lan- 
dreth and Neal cases. 

Joint adventure has been defined as, “a special com- 
bination of two or more persons, where in some specific 
venture a profit is jointly sought without any actual 
partnership or corporate designation ;” “An association 
of two or more persons to carry out a single business 
enterprise for profit for which purpose they combine 
their property, money, effects, skill and knowledge.” 
See Hourquebie v. Gerard, 12 Fed. cases 6732; Kessler 
& Co., 174 Fed. 906; Re Desnoyers Shoe Co., 224 Fed. 
372; Reid v. Shaffer, 249 Fed. 553; Fletcher v. 
Fletcher, 206 Mich. 153; Keyes v. Nims, 43 Calif. App. 
1; Ongley v. Marcin, 180 App. Div. (N. Y.) 685; For- 
man v. Lum, 214 App. Div. (N. Y.) 579. 

Joint ventures are an interesting product of the law 
because whereas it is ordinarily held that a corporation 
cannot form a partnership with an individual or an- 
other corporation, it can participate in a joint venture 
with many incidental features of a partnership relation. 

For income tax purposes, a joint venture, as in the 
case of a partnership, does not create a taxable entity 
specifically covered by the law, but differing from a 
partnership, it may not be necessary for a participant 
in a joint venture enterprise to return as income his 
distributable interest therein whether actually received 
by him or not. Joint venture has been the theory by 
which in some cases persons intending to act as part- 
ners but failing to meet the full partnership test or be- 
ing met by statutory difficulties, have been protected 
from unjust taxation. 

The best illustration of the last statement is to be 
found in the Appeal of L. F. Sunlin, 6 B. T. A. 1232. 
A man and woman formed a partnership in 1918 and 
in a later year were married to each other. After the 
marriage the business was continued as a partnership, 
the wife contributing most of the services and much of 
the capital, but because the commissioner construed the 
Michigan Statutes as prohibiting a partnership between 
man and wife in Michigan, the place of their residence, 
he taxed the entire income to the husband. As aptly 
brought out in the Board’s opinion, the Commissioner 
applied the married woman’s act as a sword rather than 
a shield as intended. The Board properly found that 
after the marriage the business was conducted as a joint 
venture. 

In another case, Appeal of Alger Melton, 7 B. T. A. 
717, the Commissioner sought to tax the petitioner on 
income, which was never received by him and to which 
he was not entitled, by holding him to be a partner with 
others in several enterprises, and finding no intention 
to enter into a partnership, although conceding that in 
some respects joint ventures and partnerships might be 
similar, the Board held the petitioner to be a joint ven- 
ture only. An excellent discussion of the distinctions 
between partnership and joint venture is to be found in 
Sugg v. Hopkins, 11 Fed. (2nd) 517.° 

Two cases not of any unusual importance, but illus- 
trative of joint ventures are the appeals of Florida 
Grocery Co., 1 B. T. A. 412, and Ernest Woodruff, 
4 B. T. A. 842. In both ventures one of the partici- 
pants was a corporation. 
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It has been stated above that joint venture does not 
create an entity subject to taxation. This statement 
may be considered erroneous if the decision of the 
Board in the Appeal of Ferry Market, Inc., 5 B. T. A. 
167, should be construed as finding the existence in 
that case of a joint venture. The petitioner presum- 
ably a corporation, owned an undivided interest in two 
schooners which were operated by a managing owner. 
The manager in making distribution of the earnings 
retained a certain sum as a reserve against the ex- 
penses of future operation. The petitioner in its re- 
turn included only the amount received in cash but the 
Commissioner increased its income by the amount re- 
tained in reserve. The Board held the retained amount 
taxable, saying: “While the co-ownership of a vessel 
does not constitute a partnership or a joint stock asso- 
ciation, it does result in the creation of an operating 
entity that earns income by the use of capital’; and 
further held that the managing owner was the agent of 
the co-owners and that receipt by him of income con- 
stituted receipt by them. The Board does not so find 
but as most corporations return on the accrual basis, 
presumably this petitioner did so; the findings do not 
set forth any of the terms under which the co-owner- 
ship was created or existed. ' 

In the writer’s opinion it is difficult to conceive of 
an operating entity distinct from corporations, asso- 
ciations and joint stock companies, partnerships or 
trusts, which are covered by the taxing laws. An in- 
dividual having an undivided interest in income produc- 
ing property is taxable on the income thereof according 
to the basis on which he reports, but it is not necessary 
to consider the property as an entity to so tax him. It 
is submitted that an individual participant in a joint 
venture should, not-in all cases be taxable on his dis- 
tributive share of the income computed as in partner- 
ship cases, but that the terms of the joint venture 
should be considered and given full effect. 












Income Tax on Banks Proposed by 
California Tax Commission 
HE California Tax Commission, which was 
created by the last California legislature to study 
the tax system of the state and to recommend beneficial 
changes therein, has recommended to Governor Young 
that he call a special session of the legislature to con- 
sider a series of proposed constitutional amendments 
affecting the taxation of banks and intangible securities. 

Prior to 1925, tangible and intangible property owned 
by a California resident were taxed on an ad velorum 
basis and at the same rate. In 1925, however, the legis- 
lature adopted a law taxing intangibles at the rate of 
seven per cent of their value, but without chang- 
ing tangible property. This law was held unconstitu- 
tional by the California Supreme Court. Theretofore, 
however, similar laws had been held invalid by the 
United States Supreme Court. 

It is estimated that in California there is approxi- 
mately $5,000,000,000 worth of foreign securities, 
solvent credits, and other intangible property which 
would be affected by the proposed tax. 

Mr. Irving Martin, chairman of the California Tax 
Commission, had the following to say concerning the 
legislation recommended by the commission : 
(Continued on page 316) 
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Relative Investment Advantages of 
Tax-free and Taxable Bonds 


By JAMES L. SAYLER* 


NDER paragraph (4) subdivision (b) Section 
U 213 Title II (relating to the Income Tax) of 

the Revenue Act of 1926, it is provided (in 
part) that the term “gross income” does not include 
the following items, which shall be exempt from 
taxation under this title: 

Interest upon (A) the obligations of a State, Territory, or 
any political subdivision thereof, or the District of Columbia; 
or (B) securities issued under the provisions of the Federal 
Farm Loan Act, or under the provisions of such Act as 
amended; or (C) the obligations of the United States or its 
possessions. 

There is also the following provision in paragraph 
(4) as to the income derived from obligations of the 
United States: 

In the case of obligations of the United 
States issued after September 1, 1917 
(other than postal savings certificates of 
deposit), the interest shall be exempt only 
if and to the extent provided in the re- 
spective Acts authorizing the issue thereof 
as amended and supplemented, and shall 
be excluded from gross income only if 
and to the extent it is wholly exempt to 
the taxpayer from income taxes. 

These provisions in the 1926 Act 
as to tax-exempt securities were 
not changed by the 1928 Act. 

The following is a summary of 
the exemptions applicable to the 
outstanding United States issues: 

The Liberty 34%% bonds and 
other obligations of the United 
States issued on or before Septem- 
ber 1, 1917, and obligations of the 
possessions of the United States 
are entirely free from both the 
Federal normal and surtax rates. 
The Liberty 4% and 4%% bonds, 
the Treasury 3%%, 334%, 4%, 
and 44%4,% bonds, Treasury Cer- 
tificates of Indebtedness and Treasury (War) Sav- 
ings Certificates are entirely free from the Federal 
normal tax, but a principal amount in the aggregate 
of only $5,000 is exempt from the surtax. The in- 
come from the Treasury Notes is exempt from tlie 
Federal normal tax, but there is no exemption from 
the Federal surtax rates. 

The two tables herewith have been compiled to 
indicate the approximate yield which taxable bonds 
must return in order to equal the yield from tax- 
free bonds, such as state and municipal bonds of 
the United States and Joint Stock and Federal Land 
Bank bonds. The tables, however, do not indicate 
the yield which the taxable bonds must return in 
order to equal the yield from United States Govern- 
ment obligations. This is due to the fact that 
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United States obligations are free from the normal 


tax and that the income from $5,000 (principal 
amount) of the Liberty 4s and 4%s and the Treas- 
ury Bonds, Treasury Certificates of Indebtedness 
and Treasury (War) Saving Certificates are free 
from the surtax rates. 

Assume an investor with a taxable income of 
$36,000. The normal rate applicable on incomes 
exceeding $32,000 and not exceeding $36,000 is 5% 
and the surtax rate 9%, making a combined rate of 
14%. If a taxable issue (assuming that 2% is not 
paid at the source by the issuing corporation) is 
purchased by him to yield 4.94%, application of 
the 14% rate of taxation will re- 
duce the yield to 4.25%. In other 
words, when a tax-exempt munici- 
pal bond is sold to yield 44%, it is 
the equivalent in yield of a taxable 
bond paying 4.94%. 

In determining whether it is de- 
sirable, from a yield standpoint, to 
invest in tax-free or taxable issues, 
it is essential to consider the maxi- 
mum normal and surtax rates ap- 
plicable to the income after the 
addition of the income from the 
new investment. For instance, if 
this investor, with a taxable in- 
come of $36,000 a year, has $10,000 
for investment, and _ purchases 
municipal bonds to yield 44%, 
the $425 received during the year 
will be net. On the other hand, 
if invested in a taxable issue 
to yield, for example, 4.80%, the 
$480 interest received will immedi- 
ately become subject to a normal 
tax rate of 5% and a surtax rate of 
10%—the rates applicable to taxable incomes ex- 
ceeding $36,000 and not exceeding $40,000. De- 
ducting from the $480 the $72 tax will leave $408. 
This, then, will reduce the yield to 4.08%, which is 
less than the yield derived from the tax-exempt 
issue. 

Tables of this kind represent an approximation 
only. The investor’s taxable income may vary 
from year to year; also to arrive at a fair compari- 
son between the tax-exempt and taxable issues, if 
a municipal bond is selected whose intrinsic char- 
acter is such as to classify it as high-grade, the 
comparison as to yield should be with a public 
utility, industrial, or railroad bond where the as- 
sets and earning power of the issuing company 
would also bring the bond in the high-grade class. 

If the investors’ taxable income is at the point 
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where it is somewhat uncertain whether to invest 
in tax-exempt or taxable issues, there may well be 
an averaging of yields. As an illustration, ten of 
the tax-exempt issues which would properly fit in 
to the investor’s account and are satisfactory to him 
can be compared with ten issues of a taxable char- 
acter which are on the same general class as to 
security. 

In cases of individual investors contemplating a 
purchase of corporation bonds, where the issuing 
corporation agrees to pay at the source not in ex- 
cess of 2% of the Federal normal income tax im- 
posed upon the interest derived from the bonds— 
the comparable yield is found by using the line in 
the accompanying tabulation where the tax rate 
applicable is 2% less than the line on which the 
yields for the investor’s particular taxable income 
is given. As an illustration, if the combined maxi- 
mum normal and surtax rates applicable to the 
income amount to 18%, the equivalent yield on the 
16% line should be taken; as the investor will, in 
making up his annual income tax return, obtain the 
advantage of the 2% paid at the source for him. 

There is another element which is worthy of some 
consideration. If an investor—either individual or 
corporate—purchases municipal bonds, say of the 
par value of $10,000, at $9,700, and the bonds had 
originally been issues and sold by the municipality 
at say $9,500—if the investor holds the municipal 
bonds to maturity and receives par for the same, 


Taxable Income Rate 3.50 3.75 4 4.05 4.10 4.15 4.20 4.25 4.30 4.35 4.40 4.45 
Exceeding Not exceeding applicable Required Yield on Taxable Bonds to Net Same as Tax-Exempt Bonds 
$ 20,000 $ 22,000 0 3.888 4.166 4.444 4500 4.555 4611 4.666 4.722 4.777 4833 4888 4.944 
22,000 24,000 11% 3.932 4213 4494 4550 4606 4662 4.719 4.775 4831 4.887. 4.943 5.000 
24,000 28,000 12% 3.977 4.261 4.545 4.602 4.659 4.715 4.772 4829 4886 4.943 5.000 5.057 
28,000 32,000 13%" 4.022 4310 4.597 4655 4.712 4.770 4.827 4885 4942 5.000 5.057 5.115 
32,000 36,000 14% 4.069 4.360 4651 4.709 4.767 4.825 4883 4941 5.000 5.058 5.116 5.174 
36,000 40,000 15% 4.117 4.442 4.706 4.764 4823 4882 4941 5.000 5.058 5.117 5.1176 5.235 
40,000 44,000 16% 4.166 4.464 4.761 4821 4880 4940 5.000 5.059 5.119 5.178 5.238 5.298 
44,000 48,000 17% 4216 4.518 4819 4.879 4.939 5.000 5.060 5.120 5.180 5.240 5.301 5.36l 
48,000 52,000 18% 4.268 4.573 4878 4939 5.000 5.060 5.121 5.183 5243 5304 5.365 5.427 
52,000 56,000 19% 4.320 4.630 4.938 5.000 5.061 5.123 5.1185 5.246 5.309 5.370 5.432 5.494 
56,000 60,000 20% 4.375 4.687 See 6©6S062 6 «(C5925 Sr CiS.250)ss«55.312) «5.375 «55.437 5S (5.563 
60,000 64,000 21% 4.430 4.747 Sies 5.125 5209 S253 «5.316 5.379 5445 «5.506 5.509 5633 
64,000 70,000 22% 4.487 4808 5.128 5.192 5.256 5.320 5.384 5.448 5.512 5.576 5.641 5.704 
70,000 80,000 23% 4.545 4.870 5.194 5.259 5.324 5.389 5.454 5.519 5.584 5649 5.714 5.779 
80,000 100,000 24% 4.605 4934 5.263 5.328 5.394 5460 5.526 5.592 5.657 5.723 5.789 5.855 
100,000 andupwards 25% 4.666 5.000 5.333 5.400 5466 5.533 5.600 5.666 5.733 5.800 5866 5.933 
Yield of Tax-Exempt Bonds 
Taxable Income Rate 4.50 4.60 4.70 4.75 4.80 4.90 5.00 5.25 5.50 5.75 6 
Exceeding Not exceeding applicable Required Yield on Taxable Bonds to Net Same as Tax-Exempt Bonds 
$ 20,000 $ 22,000 10% 5.000 5 ) a Ro 5.333 5.444 5.556 5.833 6.111 6.389 6.667 
22,000 24,000 11% 5.056 5.169 5.281 5.337 5.393 5.506 5.618 5.899 6.180 6.461 6.742 
24,000 28,000 12% 5.114 522/ . Saal. 5307 5.455 5.568 5.682 5.966 6.250 6.534 6.818 
28,000 32,000 13% 5.172 5.287 5.402 5.459 5.517 5.632 5.747 6.034 6.322 6.609 6.897 
32,000 36,000 14% 5.232 5349 S405 5.523 5.581 5.698 5.814 6.105 6.395 6.686 6.977 
36,000 40,000 15% 5.294 5.412 5.529 5.588 5.647 5.765 5.882 6.176 6.470 6.765 7.059 
40,000 44,000 16% 5.357 5.476 5.595 5.654 5.714 5.833 5.952 6.250 6.547 6.845 7.143 
44,000 48,000 17% 5.421 5.542 5.663 5.722 5.783 5.904 6.024 6.325 6.627: 6.928 7.229 
48,000 52,000 18% 5.488 5.610 5.732 5.792 5.854 5.976 6.098 6.402 6.707 7.012 au 
52,000 56,000 19% 5.555 5.679 5.802 5.864 5.926 6.049 6.173 6.481 6.790 7.099 7.407 
56,000 60,000 20% 5.625 5.750 5.875 5.937 6.000 6.125 6.250 6.562 6.875 7.188 7.500 
60,000 64,000 21% 5.696 5.823 5.949 6.012 6.076 6.203 6.329 6.646 6.962 7.278 7.595 
64,000 70,000 22% 5.769 5.897 6.026 6.089 6.154 6.282 6.410 6.731 7.051 7.372 7.692 
70,000 80,000 23% 5.844 5.974 6.104 6.168 6.234 6.364 6.494 6.818 7.143 7.468 7.792 
80,000 100,000 24% 5.921 6.053 6.184 6.250 6.316 6.447 6.579 6.908 7.237 7.566 7.895 
100,000 andupwards 25% 6.000 6.133 6267 6.333 6.400 6.533 6.667 7.000 4.353 7.667 8.000 


“Off. Dec. 774, 4 C. B. 31: Off. Dec. 762, 4 C. B. 31. 
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the difference between the purchase price of $9,700 
and the amount received, or $300, will represen; 
exempt income to him. 

On the other hand, if the investor sells the bond 
before maturity, say at $9,800, there will be a tax- 
able profit of $100. 

The reason for the difference in treatment of 
these two situations was explained in 1921 by the 
Revenue Department in two Office Decisions’, as 
follows: 

Profit derived from interest-bearing State or municipal 
securities, purchased at a discount and held until maturity, 
is not taxable where it clearly appears that such return from 
the investment in the hands of the taxpayer is due solely to 
the compensation received from the State or municipality, 
in lieu of additional interest for the use of the taxpayer’s 
money. In no case may such exemption exceed the total 


discount at which the securities were originally sold by the 
State or municipality. 


Inasmuch as no person other than the municipality can pay 
the interest borne by the obligations of the municipality 
(whether such interest is paid at the specified rate or in the 
form of realized discount) any person selling municipal bonds 
for an amount in excess of the cost of the bonds to him real- 
izes a taxable profit to the extent of such excess amount even 
though the bonds were issued at a discount. 

In the 1928 Act, the rate applicable to corpora- 
tions was reduced from 134%2% to 12%. In the case 
of corporations, therefore, the equivalent yield of 
taxable bonds may be found in the line applicable 
to taxable incomes exceeding $24,000 and not ex- 
ceeding $28,000. In this bracket the combined nor- 
mal and surtax rates aggregate 12%. 
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Taxation of Compensation Paid 
by States and Municipalities 


By Pure NicHo.s* 


tions arising out of our dual form of govern- 

ment that came before the Supreme Court of 
the United States for determination was the difficult 
problem of the limitations upon the power of one sov- 
ereignty to tax the instrumentalities of the other. The 
opinion of Chief Justice Marshall in the case of 
McCulloch v. Maryland, 4 Wheat, 316, that a state 
could not tax the operations of the Bank of the United 
States, established the principle that the power to tax 
is the power to destroy, and that consequently the 
state governments cannot lay a tax upon the consti- 
tutional means employed by the government of the 
Union to execute its constitutional 
powers. As this decision is recog- 
nized as one of the classics of con- 
stitutional law, one has to be some- 
thing of an iconoclast to suggest that 
it was unsound and that, while a state 
might well be prohibited from taxing 
the United States Government itself, 
a tax on private individuals and cor- 
porations who happened to be instru- 
mentalities of government, imposed 
at no higher rate than upon individ- 
uals and corporations in private em- 
ployment, could have been permitted 
without any undue impairment of the 
public interests and without bringing 
about the purely arbitrary limitations 
upon the principle which practical 
considerations have finally made nec- 
essary. 

But, however that may be, the prin- 
ciple that under our dual system of 
government a state cannot tax the in- 
strumentalities of the United States, 
once established, led to the acceptance of its essential 
corollary, namely, that the United States cannot tax the 
instrumentalities of a state. The Supreme Court hav- 
ing held in Weston v. Charleston, 2 Pet. 449, that a state 
could not tax bonds issued by the United States either 
on principal or interest, it necessarily followed that 
the United States cannot tax bonds issued by the states 
or by political subdivisions of states, either on prin- 
cipal or interest. Pollock v. Farmers’ Loan & Trust 
Co., 157 U. S. 429, 584. 

Similarly, the court having held in Dobbins v. Erie 
County Commissioners, 16 Pet. 435, that a state could 
not tax the salary or emoluments of an officer of the 
United States, on the ground that he was an instru- 
mentality of the United States, it necessarily followed 
that the United States could not tax the salary or 
emoluments of an officer of a state—in the case before 
the court, a probate judge—on the ground that he 
was an instrumentality of the state. Collector v. 


O NE of the first of the many constitutional ques- 
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Day, 11 Wall. 113. Other cases holding or asserting 
that the United States cannot tax the instrumentalities 


of a state include Veazie Bank v. Fenno, 8 Wall, 533, 
547; United States v. Baltimore etc. R. R. Co., 17 
Wall. 322; Van Brocklin v. Tennessee, 117 U. S. 151; 
Logan County v. United States, 169 U. S. 155; Am- 
brosini v. United States, 187 U. S. 1; South Carolina 
v. United States, 199 U. S. 437; Flint v. Stone Tracy 
Co., 220 U. S. 108; Freedman v. Sigel, 10 Blatchf, 
327 ; United States v. Owens, 100 Fed. 70; Bettman v. 
Warwick, 108 Fed. 46. 

The adoption of the Sixteenth Amendment accord- 
ingly found the principle well established that the 
United States could not tax the in- 
strumentalities of a state; but the 
meagre authorities under the income 
tax law which had been in force for 
a few years during and after the Civil 
War had, it so happened, applied this 
principle to the taxation of compensa- 
tion for personal services rendered to 
states and municipalities only in the 
case of a salaried public officer, no 
other form of compensation for such 
services having come before the 
courts. Whatever the general prin- 
ciple might be, the only actual deci- 
sion upon the subject therefore was 
that the United States was precluded 
from levying an income tax upon the 
salary of an officer of a state. 


The first income tax act enacted, 
after the Sixteenth Amendment over- 
came the effect of the decision in the 
Pollock case and made it possible for 
Congress to levy an income tax with- 
out apportionment among the states 
in proportion to population, namely, the Tariff Act of 
1913, provided in Section II, B 

That in computing net income under this section there shall 
be excluded . the compensation of all officers and em- 
ployees of a state or any political subdivision thereof . 

A similar provision was contained in the Revenue 
Act of 1916, Title I, Part I, Section 4. In the Revenue 
Act of 1917 it was provided with respect to the Excess 
Profits Tax, Title II, Section 201, that 

This title shall apply to all trades or businesses of what- 
ever description, whether continuously carried on or not ex- 
cept. . 

Ma) In the case of officers and employees under the United 
States, or any State, territory or the District of Columbia, or 
any local subdivision thereof, the compensation or fees re- 
ceived by them as such officers or employees. 

No such provision was contained in the Revenue 
Act of 1918. When that bill was before Congress, 
there was a general desire to limit the number of ex- 
empted incomes as closely as possible, and a feeling on 
the part of some that the Sixteenth Amendment, which 
authorized the taxation of incomes “from whatever 
source derived” nullified the effect of the earlier decis- 
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ions which, in holding that the governmental instru- 
mentalities of the states could not be taxed by Con- 
gress, necessarily limited the powers of Congress with 
respect to the taxation of the incomes of persons in the 
service of states and political subdivisions thereof. 

In accordance with this feeling, the bill as it passed 
the House of Representatives provided in terms that 
the salaries of officers and employees of a state or of a 
political subdivision thereof should be taxed. The 
Senate struck out this provision, but did not include 
the income of state and municipal officers and em- 
ployees among the classes of income exempt from the 
tax. As such income was taxable under the general 
provisions of the act, the constitutional question was 
left to be determined when it arose. See Report of 
Finance Committee to Senate, Dec. 6, 1918, Page 6. 
The bill was enacted in this respect in the form ap- 
proved by the Senate; and all the subsequent Revenue 
Acts have similarly omitted any express exclusion or 
inclusion of income from compensation for personal 
services rendered to states and political subdivisions 
thereof. 

After the enactment of the 1918 Revenue Act the 
Secretary of the Treasury made inquiry of the At- 
torney General whether the salaries of state officials 
and wages and salaries of employees of a state were 
liable to the income tax imposed by the Revenue Act 
of 1918. The Attorney General ruled that such sal- 
aries and wages were not taxable, and that the act must 
be construed as applying only to such wages and salar- 
ies as could be constitutionally taxed by the Federal 
Government. 


The Treasury Department acquiesced in this opinion, 
and did not attempt to tax the compensation of officers 
and employees of states and political subdivisions of 
states. It soon appeared, however, that in many 
instances states and municipalities found it to their 
advantage to carry on their governmental functions 
through human instrumentalities who could not prop- 
erly be classified as officers or employees. One city 
might employ a city attorney, at a salary, to perform 
its legal work. Another might prefer to engage coun- 
sel from time to time as occasion arose for his services, 
or might desire to supplement the services of its reg- 
ular attorney by engaging some eminent member of the 
bar when confronted by important litigation. One city 
might employ a salaried city engineer and entrust to 
him all of its engineering problems; another city 
might find it more advantageous to call in the services 
of a firm of consulting engineers whenever such serv- 
ices were required. 


The question at once arose whether, if two lawyers 
or two engineers were performing precisely the same 
services for a municipality, and one was compensated 
by an annual salary and the other in accordance with 
services rendered, it could be contended on any ra- 
tional basis that the compensation of the first was 
wholly exempt from Federal taxation on constitutional 
grounds, and the compensation of the second was tax- 
able. As the Supreme Court had decided over and 
over again that the instrumentalities of a state were 
exempt from Federal taxation, and that a state might 
select such instrumentalities as it saw fit, it seemed 
to follow that the compensation of such instrumental- 
ities was not properly subject to the Federal income 
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tax, whether the instrumentalities were officers oy 
employees, on the one hand, or persons specially en- 
gaged for the particular undertaking, on the other. 


At first there was considerable confusion in the ad- 
ministration of the law, and the same sort of income 
was taxed in one district and exempt in another. In 
1921, however, the question was specifically brought 
before the Committee on Appeals and Review and was 
referred to the Solicitor of Internal Revenue, and his 
decision, known as Sol. Op. 122, and reported in Cum, 
Bull. December, 1921, p. 107, settled the matter so far 
as the Bureau of Internal Revenue was concerned, 
In the case in question it appeared that the taxpayer 
had been engaged by a state as an expert adviser to 
a@ commission engaged in consolidating the general 
laws of the state under an arrangement by which the 
taxpayer gave his services when called on at a definite 
rate per hour and his compensation was paid out of 
the state treasury. The Solicitor went into the defi- 
nition of officer and employee at great length and 
came to the conclusion that the taxpayer was neither 
an officer nor an employee of the state, and then, 
without assigning any reason for the distinction, 
asserted that the exemption was limited to officers and 
employees, and accordingly came to the conclusion that 
the compensation of the taxpayer was subject to the 
tax. 


Decision Not Considered Conclusive 


This decision was not accepted as conclusive by 
many taxpayers, who felt that there was an unjust dis- 
crimination against those performing personal service 
for states and municipalities who were not classed as 
officers and employees. Among the cases in which this 
discrimination was applied were notably those of con- 
sulting civil engineers engaged on large-scale water- 
works and sewerage problems for states and munici- 
palities, and of certain real estate experts employed by 
the City of Chicago, with respect to whose compensa- 
tion the Treasury Department had reversed itself a 
number of times, and considerable public interest was 
consequently aroused. 


A test case was accordingly brought in the United 
States District Court for the District of Massachusetts 
on behalf of the partnership of Metcalf & Eddy, con- 
sulting civil engineers of Boston, Massachusetts, 
against John J. Mitchell, former collector of internal 
revenue of that district, to recover an additional ex- 
cess profits tax for the year 1917 which the part- 
nership had been obliged to pay on account of income 
derived as compensation from certain states and mu- 
nicipal corporations for engineering services per- 
formed in connection with various sewerage and wa- 
terworks problems. From a decision of Judge Lowell 
of the District Court against the plaintiffs on the main 
issue (Metcalf v. Mitchell, 299 Fed. 812) the plain- 
tiffs brought a writ of error to the Supreme Court of 
the United States. 

That the exemption of persons rendering personal 
service to a state from Federal taxation upon their 
compensation cannot be made to depend by the appli- 
cation of any definite and logical legal principle upon 
the question whether they are paid by the year or paid 
for the services rendered is obvious; the difficulty with 
the plaintiffs’ argument was that it proved too much.. 
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If they were exempt from taxation upon compensation 
for their services in designing public works, why would 
not the contractor who built the works be equally ex- 
empt upon his profits? 

If a county about to build a courthouse can issue 
bonds, the interest on which the United States can- 
not tax in the hands of individual bondholders, be- 
cause to do so would indirectly place an additional 
burden upon the county, why does not the same prin- 
ciple prevent the United States from taxing the profit 
which the successful bidder for the contract to build 
the courthouse may make? Would not the bids be 
less if the profits were not taxable? The distinction is 
hard to draw, and yet the total immunity from Fed- 
eral taxation of all individuals who sell goods to or 
enter into contractual relations with states and munic- 
ipal corporations would mark such a departure from 
the commonly accepted practice that it could hardly 
be expected that the Supreme Court would hold that 
such a sweeping and hitherto unclaimed exemption was 
required by the Constitution. 


Seemingly, if the line had to be drawn, it could 
most logically have been drawn between gross re- 
ceipts on the one hand and net income on the other, as 
in the taxation by states of receipts from interstate 
commerce. United States Glue Co. v. Oak Creek, 247 
U. S. 321, 328. Since interest on bonds and compen- 
sation for personal services are taxed in large measure 
as gross receipts, there being few substantial deduc- 
tions from such receipts allowed for purposes of in- 
come taxation, whereas in the case of profits from the 
sale of goods or from the construction of public works 
the net income is but a small fraction of the gross re- 
ceipts, a distinction which placed all compensation for 
personal services in the exempt class but left profits 
from the construction of public works in the taxable 
class would have had more to commend it from the 
standpoint of pure logic than the distinction pro- 
pounded by the Treasury Department between those 
who rendered the same service, based on the form of 
their employment. 


The Supreme Court, although it held the income of 
the plaintiffs taxable, Metcalf v. Mitchell, 269 U. S. 
514, recognized the difficulty of resting its decision on 
any definite principle. The court said: 


Just what instrumentalities of either a state or Federal 
government are exempt from taxation by the other cannot be 
stated in terms of universal application. But this court has 
repeatedly held that those agencies through which either gov- 
ernment immediately and directly exercises its sovereign powers 
are immune from the taxing power of the other . . 

When, however, the question is approached from the other 
end of the scale, it is apparent that not every person who uses 
his property or derives a profit in his dealings with the gov- 
ernment, may clothe himself with immunity from taxation 
on the theory that either he or his property is an instrumen- 
tality of government within the meaning of the rule. . . 

As cases arise, lying between the two extremes, it becomes 
necessary to draw the line which separates those activities 
having some relation to government which are nevertheless 
subject to taxation, from those which are immune. Experi- 
ence has shown that there is no formula by which that line 
may be plotted with precision in advance. 


After a warning that the court was not to be under- 
stood as laying down any rule that taxation might not 
affect private citizens, engaged in the general practice 
of a profession or the conduct of a business in the 
course of which they entered into contracts with gov- 
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ernment from which they derived a profit, in such 
a manner as directly to interfere with the functions of 
government and thus be held to be void, the court 
disposed of the case by laying down the rule that one 
who is not an officer or employee of a state does not 
establish exemption from Federal income tax merely by 
showing that his income was received as compensation 
for service rendered under a contract with the state, 
and as there was nothing in the case before the court to 
show that the tax impaired in any substantial manner 
the ability of the plaintiffs to discharge their obliga- 
tions to the state or the ability of the state to pro- 
cure the services of private individuals to aid it-in its 
undertakings, the validity of the tax was upheld. 


Significance of the Decision 


The case of Metcalf v. Mitchell thus establishes the 
principle that compensation for personal services per- 
formed for a state or one of its political subdivisions 
can be subjected to the Federal income tax unless 
either 

(1) the person who received the compensation was 
an officer or employee of the state or political subdi- 
vision thereof for which he performed services, or 

(2) the effect of the tax would be to interfere with 
the functions of the state or municipal government 
by impairing the ability to perform services of the 
individual engaged, or the ability of the state or mu- 
nicipality to procure the services of individuals. 

With the present relatively low rate of income tax- 
ation by the United States, the second exception is not 
likely to arise frequently, and as a practical matter, the 
effect of the decision is to limit the exemption to offi- 
cers and employees of the state or of one of its polit- 
ical subdivisions, in accordance with the contention of 
the Treasury Department from the beginning. 

Under the present regulations (Reg. 69, Art. 88) 
“officer” and “employee” are defined as follows: 

An officer is a person who occupies a position in the serv- 
ice of the State or political subdivision, the tenure of which 
is continuous and not temporary and the duties of which are 
established by law or regulations and not by agreement. An 
employee is one whose duties consist in the rendition of pre- 
scribed services and not in the accomplishment of specific 
objects, and whose services are continuous, not occasional or 
temporary 
In Metcalf v. Mitchell, the Supreme Court explains 
the meaning of “office,” “officer” and “employee” as 
follows: 

An office is a public station conferred by the appointment of 
government. The term embraces the idea of tenure, duration, 
emolument and duties fixed by law. Where an office is cre- 
ated, the law usually fixes its incidents, including its term, 
its duties and its compensation. The term ‘officer’ is one 
inseparably connected with an office . (In the case at 
bar) there were lacking in each instance the essential elements 
of a public station, permanent in character, created by law, 
whose incidents and duties were prescribed by law. 

Nor do the facts stated in the bill of exceptions establish 
that the plaintiffs were ‘employees’ within the meaning of the 
statue. So far as appears, they were in the position of in- 
dependent contractors . . In each instance the perform- 
ance of their contract involved the use of judgment and dis- 
cretion on their part and they were required to use their best 
professional skill to bring about the desired result. This per- 
mitted to them liberty of action which excludes the idea of 
that control or right of control by the employer which char- 
acterizes the relation of employer and employee and differen- 
tiates the employee or servant from the independent contractor. 

This decision establishes the definition of officer and 
employee clearly enough, but the rule is not always 
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easy of practical application. A consulting engineer 
who is practicing his profession generally may be at 
the same time a public officer or a member of a board 
of public officers, and the distinction between a public 
officer and an independent contractor is often one of 
degree. The case of Metcalf v. Mitchell itself con- 
tains an illustration of the difficulty. In that case there 
were twenty separate items of compensation from 
states and municipal corporations alleged to be exempt, 
and Judge Lowell, in the District Court, held that the 
compensation in the case of eighteen of the items was 
taxable and in the case of the other two exempt. In 


the case of one of the two items held exempt Mr. 


Metcalf had been chief engineer of a water district 
for a long period of years, the compensation being 
established upon a per diem basis. In the case of the 
other item, Mr. Metcalf’s partner, Mr. Eddy, had been 
a member of a board of engineers of a sanitary dis- 
trict, the compensation being a fixed sum for the entire 
services. In many of the items with respect to which 
the compensation was held to be taxable the facts were 
so similar to those in the cases in which the compen- 
sation was held to be exempt that it is hard to see 
where the line was drawn. The government brought 
a writ of error in respect to the two items held non- 
taxable, and the case was consolidated for argument 
in the Supreme Court with the writ of error brought 
by the plaintiffs with respect to the eighteen items held 
to be taxable; but when the two cases were reached for 
argument, the Solicitor General conceded that Judge 
Lowell was right in holding these two items non-tax- 
able and the writ of error brought by the defendant 
was dismissed. The case, therefore, stands as an 
authority, as far as it goes, that under the circum- 
stances appearing in these two items, a consulting engi- 
neer in general practice may be an officer of one or 
more of the municipalities for which he ‘is acting; but 
as on very similar facts appearing in some of the other 
eighteen items the Supreme Court held that the plain- 
tiffs were not officers, how much weight can be given 
to the outcome of the case as to these two items is 
open to some question. 


Architects are in much the same situation as con- 
sulting engineers with respect to liability to Federal 
income tax. In Appeal of Brunner, 5 B. T. A. 1135, 
it was held that the salary of an architect who was a 
member of a board of supervisors of the erection of 
public buildings in a city, by appointment of the Gov- 
ernor of the state, made by authority of an act of legis- 
lature, was exempt; but compensation under contracts 
with various cities and states in connection with the 
construction and alteration of public buildings and 
bridges was taxable. 


In respect to attorneys a similar rule prevails. It 
was held in Appeal of Gordon, 5 B. T. A. 1047, that a 
sum received by an attorney for professional services 
rendered to a state in a specific case in connection with 
which he was retained was taxable. An attorney’s 
compensation may, however, be exempt, if he holds the 
office of district attorney, city solicitor or any other 
office established by law, or if he is in the relation of 
employee to some public officer. Thus in O. D. 494, 
Cum. Bul., June, 1920, p. 99, it appeared that the New 
York inheritance tax law provided for the appoint- 
ment of an attorney in each county to look after the 
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state’s interests in the collection of inheritance taxes, 
and it was held that his compensation was exempt. 
In O. D. 1099, Cum. Bul., Dec. 1921, p. 113, it appeared 
that a statute gave the collector of revenue of a county 


. power to employ attorneys, and that attorneys so 


employed received instructions from the collector and 
were directly subject to his control. It was held that 
their compensation was exempt on the ground that 
they were employees of the county. 


The real estate experts employed by the City of Chi- 
cago, already referred to, whose status brought about 
a series of reversals in the Treasury Department, were 
held to be taxable by the Circuit Court of Appeals in 
Lyons v. Reinecke 10 Fed. (2d) 3. There is a con- 
siderable mass of rulings and decisions of the Treas- 
ury Department upon the status of various classes of 
public officers or quasi-officers with respect to the tax- 
ability of compensation from states and municipalities 
which merely illustrates the principles already set forth 
and which need not be further discussed. Those in- 
terested will find the references to the rulings in any 
of the standard tax services or text books on income 
taxation. 


Another Class of Taxpayers Considered 


There is, however, one class of taxpayers whose sta- 
tus raises an interesting question, namely the persons 
selected to act in the judicial branch of the government 
in connection with particular cases or for a limited 
period of time, such as jurors, special masters, com- 
missioners, receivers, executors, administrators and the 
like. Some of the expressions used in connection with 
the judicial definition of “officer” seem to require a 
permanency of tenure and to exclude from classifica- 
tion as an officer one performing services limited to 
the accomplishment of a specific object, and if this 
view is accepted literally, the compensation of none of 
the above named functionaries would be exempt. But 
it is submitted that the permanency required is not 
in the tenure of the particular office holder but in the 
existence of the office; the United States could not tax 
the salary of the governor of a state, if his tenure 
of office was but a single year, or even a single month, 
as in the case of a lieutenant governor who assumed 
the higher office on the death of the governor shortly 
before the expiration of his term. In the case of the 
judicial officers enumerated above, the office has-often 
existed for hundreds of years, even if the tenure of 
each holder of the office is brief. The rulings of the 
Treasury Department have not been entirely consistent 
with respect to this class of taxpayers. 

The following have, however, been held exempt, 
when appointed by state courts under authority of 
state statutes: Jurors, O. D. 434, 2 C. B. 98; deputy 
sheriffs, O. D. 1053, 5 C. B. 106; receivers, O. D. 503, 
2 C. B. 99; I. T. 2214, IV-2 C. B. 46; referees, O. D. 
525, 2 C. B. 100. 


The following have been held taxable: Appraisers, 
I. T. 1305, I-1 C. B. 104; assistant clerks of court on 
special duty, O. D. 484, 2 C. B. 99; commissioners to 
abolish grade crossings, Sol. Op. 122, Cum. Bul., Dec. 
1921, p. 107; liquidating trustees, O. D. 369, 2 C. B. 
98; witnesses summoned by state attorney, O. D. 195, 
1 C. B. 67. 
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With respect to officers appointed by probate courts, 
a public administrator has been held to be exempt, 
I. T. 1693, II-1 C. B. 72; but ordinary executors and 
administrators, O. D. 256, 1 C. B. 96; and even a 
ublic administrator when acting as guardian, I. T. 
2030, III-1 C. B. 117, are held to be taxable. 


Another phase of the problem of the exemption of 
state officers and employees has come forward in re- 
cent years. At first the Treasury Department offi- 
cials were content to allow an uncontested exemption 
to such persons in the service of a state or of one of its 
political subdivisions as came clearly within the defi- 
nition of officers or employees. But later the guar- 
dians of the public finances bethought themselves of 
the distinction so often recognized in the state courts 
between the public and governmental activities of 
municipal corporations on the one hand and their pri- 
vate and proprietary activities on the other, and recol- 
lected the decisions of the Supreme Court of the 
United States in South Carolina v. United States, 199 
U. S. 437 and Flint v. Stone-Tracy Co. 220 U. S. 
107, in which that court had held that the exemption 
even of a state from taxation by the Federal Govern- 
ment was limited to cases in which it was acting in its 
public and governmental capacity ; and an attempt was 
made to assess taxes as far back as the statute of limi- 
tations would permit upon the salaries of all state and 
municipal officers and employees whose services had 
been rendered in connection with municipal water- 
works, lighting plants, ferries, street railways and 
other similar branches of municipal activity, deemed 
to be undertaken in a private or proprietary capacity. 

The consternation which this course provoked can 
well be imagined. Litigation soon started, with vary- 
ing results. In Seattle v. Poe, 4 Fed. (2d) 276, the 
court refused to enjoin the collection of the income tax 
from the employees of a municipal street railway, dis- 
tinguishing United States v. King County, 281 Fed. 
686 (in which the Circuit Court of Appeals had held 
that a county operating a ferry need not pay over the 
federal transportation tax) on the ground that a ferry 
was, but a street railway was not, a governmental 
function. On the other hand, in Frey v. Woodworth, 
2 Fed. (2d) 725, it was held that the employees of a 
municipal street railway were not subject to the Fed- 
eral income tax, but on the ground that the operation 
of a street railway was a governmental function. 

Before the Supreme Court had a chance to pass 
upon the question, the harassed municipal employees, 
many of whom had doubtless spent their entire wages 
in reliance upon the regulations which exempted them 
from taxation, induced Congress to “let bygones be 
bygones” and in the Revenue Act of 1926 was con- 
tained a provision (Sec. 1211) that all taxes imposed 
under prior acts upon any individual in respect of 
amounts received by him as compensation for personal 
services as an officer or employee of any state or polit- 
ical subdivision thereof should, subject to the statu- 
tory period of limitations properly applicable thereto, 
be abated, credited or refunded. The Treasury De- 
partment thereupon gave up its attempt to collect back 
taxes on municipal employees, and the writ of error in 
Frey v. Woodworth, was dismissed on motion of the 
government. 


‘ funtions of a state or municipal government. 


THE NATIONAL INCOME TAX MAGAZINE 297 


With respect to taxes under the 1926 act,’ however, 
the point was still left open, and if the main conten- 
tion of the Treasury Department is sustained, unend- 
ing controversy may be anticipated in determining the 
vexed question of what are the private and Apo 4 

n this 
connection it may be noted that Mr. Justice Holmes, 
during the argument in Metcalf v. Mitchell, when ref- 
erence was made to the distinction between the govern- 
mental and the proprietary capacities of municipal cor- 
porations, interrupted counsel with the remark “You 
know this court does not think much of that distine- 
tion.” 

From the decision of the court in Collector v. Day, 
in which the principle of the exemption of the sal- 
aries of state officers from Federal taxation was estab- 
lished, Mr. Justice Bradley made a vigorous dissent. 
Among other things he said (11 Wall. 129): 

Where are we to stop in enumerating the functions of the 
state governments which will be interfered with by Federal 
taxation? If a state incorporates a railroad to carry out its 
purposes of internal improvement, or a bank to aid its finan- 
cial arrangements, reserving, perhaps a percentage on the 
stock or profits, for the supply of its own treasury, will the 
bonds or stock of such an institution be free from Federal 


taxation? How can we tell what the effect of this decision 
will be? 


After the lapse of well over fifty years, Mr. Jus- 
tice Bradley’s question has not received its final 
answer. 


1Editorial note. 'There was no change made as to this point 
by the Revenue Act of 1928. 


Important Tax Problems to Be Considered 
at Conference to Be Held in Seattle 


TATE and local government taxation problems will 
be the leading subjects of discussion at the na- 
tional tax conference to be held at Seattle, Wash., 
August 27-31, 1928, under the auspices of the National 
Tax Association. One session will be devoted to Fed- 
eral taxation, at which E. C. Alvord, special assistant 
to the Secretary of the Treasury, will discuss the Rev- 
enue Act of 1928 and possibilities of future simplifica- 
tion of the Federal income tax system. 

The sessions of the conference are open to anyone 
desiring to attend them and a cordial invitation is ex- 
tended to all interested in tax problems to participate 
in the discussions. Leading features of the program 
for each day will be as follows: 

Monday, August 27, 8 P. M. 


Addresses by Governor Roland H. Hartley of Washing- 
ton and Harley L. Lutz, Leland Stanford J. University, 
president, National Tax Association; “Review of State Tax 
Legislation, 1928,” Beulah Bailey, of the staff of the New 
York State Tax Commission. 

Tuesday, August 28 

Morning Session: “The Tax Situation on the Pacific 
Coast”—S. H. Chase, chairman, State Tax Commission of 
Washington; E. L. Fisher, state tax commissioner of Ore- 
gon; Ray L. Riley, state controller of California; H. U. 
Welch, assessor of Multnomah County, Oregon. 

Afternoon Session: “Public Expenditures” — Their 
Trend, George Spalding, tax commissioner, Mountain 
States Telephone and Telegraph Company;—Their Con- 
trol, Philip Zoercher, member, State Board of Tax Com- 
missioners of Indiana; “Taxpayers Associations,’ L. M. 
Livengood, manager, Taxpayers Economy League of Spo- 
kane; “The Budget,” A. R. Gardner, director of Department 
of Efficiency of Washington; “Oregon Law Limit Laws,” 
C. C. Chapman, Portland, Oregon. 
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Evening Session: “Round Table Discussion of State 
Tax Research Commissions,” George Vaughan, chairman, 
Arkansas Commission on Business Laws and Taxation, 
presiding. Participation by representatives of special inves- 
tigating commissions of, California, Oregon, Iowa, New 
York, Massachusetts, North Carolina, Texas and other 
states. 

Wednesday, August 29 


Morning Session: ‘Property Taxation as Affected by 
the Bank Tax Situation,” R. M. Haig, Columbia University, 
adviser to the California Tax Commission, presiding; “Sit- 
uation Under Classified Tax System,” Edward Elliott, Se- 
curity Trust and Savings Bank, Los Angeles, California; 
“Situation Under General Property Tax System,” James 
H. Gilbert, University of Oregon. 


Evening Session: “Property Taxation Under Modifica- 
tions of the General Property Tax,” S. E. Leland, Univer- 
sity of Chicago, presiding. Factual round table discussion 
of the results in California, Montana, Minnesota, Kansas, 
South Dakota, Kentucky, District of Columbia and other 
states. 

Thursday, August 30 


Morning Session: “Taxation and Reforestation,’ C. L. 
Starr, Portland, Oregon; J. E. Frost, president, Wallace 
Falls Timber Company, Washington; F. R. Fairchild, Yale 
University, forest taxation economist, United States Forest 
Service; Simplification of the Federal Income Tax,” Second 
Report of the Committee of the National Tax Association 
by George E. Holmes, chairman; “The Revenue Act of 
1928 and Possibilities of Future Simplification,” E. C. Al- 
vord, special assistant to the Secretary of the Treasury. 

Afternoon Session: “Simplification and Standardization 
of State Business Taxes,” Third Report of Committee of the 
National Tax Association by C. W. Gerstenberg, chairman; 
“Round Table on State Personal Income Tax,” A. W. 
Kimball, member, Wisconsin Tax Commission, presiding. 
Participation by representatives of states having personal 
income tax laws. 

Evening Session: “Progress of Reciprocity in Inheritance 
Taxation’—Second Report of Committee of the National 
Tax Association, by Franklin S. Edmonds, Philadelphia, 
Pa., chairman; “The Estate Tax or the Share Tax”—“The 
Estate Tax,” by Mark Graves, member State Tax Com- 
mission of New York; “The Share Tax,” by W. A. Breen, 
San Francisco, California. 


Friday, August 31, 9:30 A. M. 


Morning Session: “Taxation of Commercial Motor Ve- 
hicle Transportation”—Report of Committee of the National 
Tax Association, M. H. Hunter, University of Illinois, 
chairman; “State Supervision and Equalization of Local 
Assessments,” by R. Wayne Newton, Michigan State Col- 
lege of Agriculture. 

Afternoon Session: “The Function and Progress of Tax- 
payers Associations, with Suggestions for Their Organiza- 
tion and Activities,’ by A. C. Rees, secretary, Western 
States Taxpayers Association. 


New Rules Governing Closing Agreements 
Issued by Commissioner 


CHANGE ‘in the administration of Federal 

taxes that will be beneficial to many taxpay- 
ers is incorporated in Section 606 of the Revenue 
Act of 1928, whereby greater latitude is permitted 
in making final determinations of tax liability by 
agreement. Prospects are that under the new pro- 
visions a speedier disposition of many tax cases 
will be made. 

Following is the text of a mimeograph (Coll. 
No. 3652; R. A. No. 463) in explanation of the 
procedure which will be followed by the Commis- 
sioner in making closing agreements: 


1. Attention is invited to Section 606 of the Revenue Act 
of 1928, which provides as follows: 
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(a) The Commissioner (or any officer or employe 
of the Bureau of Internal Revenue, including the field 
service, authorized in writing by the Commissioner) js 
authorized to enter into an agreement in writing with 
any person relating to the liability of such person (or 
of the person or estate for whom he acts) in respect 
of any internal-revenue tax for any taxable period end- 
ing prior to the date of the agreement. 

(b) If such agreement is approved by the Secretary, 
or the Undersecretary, within such time as may be 
stated in such agreement, or later agreed to, such 
agreement shall be final and conclusive, and, except 
upon a showing of fraud or malfeasance, or misrepre- 
sentation of a material fact—(1) the case shall not be 
reopened as to the matters agreed upon or the agree- 
ment modified, by any officer, employe, or agent of the 
United States, and (2) in any suit, action, or proceed- 
ing, such agreement, or any determination, assessment, 
collection, payment, abatement, refund, or credit made 
in accordance therewith, shall not be annulled, modified, 
set aside, or disregarded. 

(c) Section 1106 (b) of the Revenue Act of 1926 is 
repealed, effective on the expiration of 30 days after 
the enactment of this Act, but such repeal shall not af- 
_ any agreement made before such repeal takes 
effect. 


2. The purpose of this section is to provide a method 
whereby a taxpayer and the Commissioner (or any officer 
or employe authorized in writing by him) subject to the 
approval of the Secretary or the Undersecretary, may reach 
a final and conclusive determination and closing of the tax 
liability so that the case may not be reopened as to the mat- 
ters or liability agreed upon, nor may any adjustment made 
in accordance therewith be modified, annulled or set aside 
except upon a showing of fraud or malfeasance or misrep- 
resentation of a material fact. 


3. Section 606 removes the restrictions on agreements 
provided in prior acts and it is no longer required as a 
condition precedent to a valid agreement that the liability 
determined be assessed and paid or that the taxpayer ac- 
cept any abatement, credit or refund which may be disclosed 
in the audit of the return. It is essential only that there be 
a determination of the tax liability for the period to be cov- 
ered by the agreement. The removal of the restrictions re- 
ferred to will permit agreements stating “no tax liability” in 
cases where nontaxable returns have been filed and ac- 
cepted by the Bureau. 


4. Form 866, revised to conform to the provisions of the 
Revenue Act of 1928, has been so worded as to include a 
waiver of the restrictions on assessment and collection of 
any proposed deficiency. It will accordingly replace and 
be used in the same manner as Forms 870, 874, Collectors’ 
form, “Waiver of Restrictions upon the Assessment and 
Collection of a Deficiency” and Form 7858, in all cases 
where a final determination discloses a deficiency. 


5. Regular procedure will be observed in advising the 
taxpayer of the amount of any proposed deficiency. The 
notice will be accompanied by Form 866 properly filled out 
as to the Section and year of the Revenue Act and the name 
and address of the taxpayer, and stating as the tax liability 
the amount shown on the return, increased or decreased by 
any prior deficiencies or overassessments as indicated by 
stamps on the return, plus the amount of the proposed de- 
ficiency. 











EXAMPLE 

‘Tax reported O17 TEtuin. ..06.056.6.500:0 0508 .--- $10,000 

Additional tax previously assessed......... : 
$12,000 

Overassessment allowed ........ccccccccce 4,000 
$8,000 

Dg es sr a rene 1,500 

Liability stated on Form 866 .............. $9,500 


6. In any case where a field audit discloses an overas- 
sessment only Form 866 should replace and be used in the 
same manner as Form 873. In the case of overassessments 
without acceptable agreements, new Forms 866 shall be 
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prepared and accompany certificate to Claims Control Sec- 
tion where the total tax for any year amounts to $5,000 or 
more. 


7. In the event that a change in liability results upon the 
review in the Bureau of a case in which Form 866 has been 
signed by the taxpayer, the taxpayer, will be so advised in 
accordance with regular procedure and a new form, stating 
the liability as corrected, will be forwarded for signature. 
This action will constitute notice to the taxpayer of the 
rejection of the original proposed agreement. 


8. Where returns for any year or years have been au- 
dited and closed and are on file in the Bureau, and the tax- 
payer requests an agreement relating to his liability for 
such year or years, Form 866 will be prepared in Proving 
Section of the Clearing Division and forwarded to the tax- 
payer for signature. 


9. Where an agreement is requested in any case where 
the returns have been audited and closed and retained in 
the Collector’s file, Form 866 will be prepared in the Col- 
lector’s office and submitted for the signature of the tax- 
payer. The signed agreement with the entire file, includ- 
ing original and amended returns for the year covered, will 
be forwarded to the Income Tax Unit of the Bureau, 
marked for the attention of the Clearing Division. 


10. Agreements executed by taxpayers in cases involv- 
ing deficiencies to be assessed in the Bureau will be de- 
tached from the return in Proving Section at the time such 
tax is assessed. The agreements will be listed on a schedule 
for the approval of the Secretary or Undersecretary and 
will be routed for signature of the Commissioner or the 
officer or employe authorized to sign. 


11. Agreements received in connection with cases in- 
volving deficiencies assessed by Collectors will be with- 
drawn at the time the case is approved after review in the 
Preliminary Audit Section and forwarded to Proving Sec- 
tion for completion in the manner above outlined. 


12. Agreements on overassessments only accepted after 
review will be withdrawn by Claims Control Section at the 
time the overassessment is scheduled and forwarded to 
Proving Section. 


13. When an agreement has been approved by the Sec- 
retary, the original copy will be forwarded to the taxpayer 
and the duplicate copy will be attached to the return. 

14. Inasmuch as any tax included in the liability deter- 
mined may be assessed and collected, and any statement, 
credit or refund may be allowed under Section 606 after 
the agreement has been entered into, transcript of tax- 
payers’ accounts will no longer be required and the use of 
Form 899 is accordingly abolished in agreement cases. 

15. In the event the final agreement is executed by a 
person other than the taxpayer, there must be submitted 
with the agreement and accompanying papers documentary 
evidence showing specific authority of the agent to ex- 
ecute an agreement as to the final determination under Sec- 
tion 606 of the Revenue Act of 1928. Where the agreement 
is to be executed by an administrator, showing the authority 
fiduciary to act on behalf of the taxpayer, must be submitted 
with the agreement and it must appear from such evidence 
that the authority remains in full force and effect as of the 
date of the agreement. 

16. If the taxpayer is a corporation, the agreement shall 
be signed by an officer having authority to bind the cor- 
poration and his signature shall be attested by the secretary 
of the corporation over the corporate seal. In the absénce 
of a seal, a certified copy of the resolution of the board of 
directors, specifically authorizing an officer or officers to 
enter into the agreement, shall be filed with the agreement. 
If the corporation is in process of liquidation or dissolution, 
the person or persons authorized so to do shall sign the 
agreement. A true copy of the instrument under which 
the trustees derive their authority, certified to before a no- 
tary public, shall accompany the signed agreement or if 
their authority arises under a state statute, such statute 
shall be cited and quoted and an affidavit by a third party 
showing the facts required by the statute as a precedent to 
the vesting of the authority in said trustee shall be fur- 
nished. If the corporation has been legally dissolved, the 
agreement shall be signed before a notary public by former 
stockholders representing a majoritv of the voting stock of 
the corporation at the date of dissolution, and shall be 
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supported by an affidavit showing the total number of out- 
standing shares of voting stock at the date of dissolution 
and the number held by each signatory to the agreement. 
The affidavit must contain positive averments as to the 
nonexistence of any trustee and the date of dissolution must 
be stated therein. 


17. An initial supply of Form 866, revised will be fur- 
nished to Collectors and Revenue Agents in Charge as soon 
as the forms are available for distribution. 


18. Cases may arise where taxpayers, willing to waiver 
the restrictions on assessment and collection, may not de- 
sire to execute the final agreement. In such cases, the tax- 
payer’s agreement should be obtained on Form 870, Form 
874, Collector’s form, “Waiver or Restrictions upon the 
Assessment and Collection of a Deficiency” or Form 7858. 


19. The provisions of this mimeograph are effective as 
of June 29, 1928, and Commissioner’s Mimeographs Col- 
lectors’ No. 3543 and 3596 are hereby superseded and re- 
voked. 


20. Correspondence concerning the provisions of this 
mimeograph should refer to the number thereof and to the 
symbols IT:E:CBA. 


TRUSTS TAXED AS CORPORATIONS 


IMEOGRAPH 3645; VII-27-3786, as amended 

by Mimeograph 3654, dated July 12, 1928, 
makes the following rulings relative to Section 704 
of the Revenue Act of ‘1928, which is intended to 
protect taxpayers against additional taxes for the 
years prior to 1925 where the return was in accord- 
ance with regulations or rulings, defining what 
trusts are taxable as associations, in force at the 
time the return was filed. 


Under the provisions of Section 704 (a) of the Revenue 
Act of 1928, if a taxpayer filed a return as a trust for the 
taxable year 1924 or any prior taxable vear and was con- 
sidered to be taxable as a trust under the conditions stated 
in either (1) or (2) of Section 704 (a), such taxpayer shall 
be taxable as a trust for such year and not as a corporation. 


Under the provisions of Section 704 (b), a trust which 
has been held to be an association and taxable as a corpora- 
tion under the Revenue Act of 1926 and prior Revenue 
Acts shall, at the election of the trustee exercised within 
one year after May 29, 1928, be considered as a trust and 
have its income taxed to the beneficiaries, provided the con- 
ditions stated in (1), (2), and (3) of Section 704 (b) are 
met. For the purpose of exercising such election the trustee 
should secure from the collector Form 967M, which he will 
provide for this purpose. A separate form should be ob- 
tained for each year for which a return was not filed as an 
association. This form when filled in and executed should 
be forwarded to the collector for the district in which the 
returns were originally filed. The collector will forward 
the executed forms to the Commissioner of Internal Reve- 
nue, Records Division, Washington, D. C. 


Taxes outstanding on the collector’s lists, which in view 
of Section 704 of the Revenue Act of 1928 are determined 
to be overassessed, will be made the subject of certificates 
of overasssessment in the usual manner. Except where 
the interests of the Government are in jeopardy by reason 
of the running of the statute of limitations or the financial 
condition of the taxpayer, the collector should not enforce 
collection of the outstanding taxes in any case in which 
Section 704 appears to be applicable, but should report all 
of the -facts to the Bureau for consideration. 


It will not be necessary to file a separate form for each 
year for which the trustee desires to exercise an election, 
and an election may be filed with the Collector of Internal 
Revenue, the Revenue Agent in Charge, or the Commis- 
sioner of Internal Revenue at Washington, D. C. Literal 
compliance with the form attached to the mimeograph 
(Form 967M) is not necessary if the form filed by the trus- 
tee complies with the provisions of Section 704 (b). 

Correspondence in regard to the procedure outlined herein 
should refer to the number of this mimeograph and to the 
symbols IT:E:RR. 






Amendments of Regulations 


N conformity with the decision of the United States 
District Court for the Southern District of New 

York in the case of Bankers Trust Company v. Bowers 
(23 Fed. (2d) 941), and the decision of the Court of 
Claims in the case of Nichols et al. v. U. S., decided 
Nov. 7, 1927 (not reported), in which certiorari was 
denied by the United States Supreme Court on April 
16, 1928, and the decision of the Board of Tax Appeals 
in the Appeal of Dorothy Payne Whitney Straight, 
Executrix (7 B. T. A. 177), all to the effect that an 
individual and his estate after his death are separate 
and distinct taxable entities and must be regarded as 
such in determining the income of the estate during the 
period of administration as distinguished from the 
individual’s income during his lifetime, Treasury De- 
cision 4010 (C. B. VI-1, 249), amending Article 343 of 
Regulations 62; Treasury Decision 4011 (C. B. VI-1, 
77), amending Article 343 of Regulations 65 and 69; 
and Treasury Decision 4012 (C. B. VI-1, 248), amend- 
ing Article 343 of Regulations 45 (1920 edition), have 
been revoked; and Article 343 of each of the regula- 
tions referred to is restored to read as it did prior to 
the promulgation of those Treasury Decisions.—T. D. 
4177. 

Accordingly, the last sentence of Article 343 of 
Regulations 45 and the reference directly following 
now reads as follows: 

Where, however, the executor sells property of the estate for 
more than its value at the death of the decedent, the excess is 
income taxable to the estate. See article 1562. 

Likewise, but with consideration of the contingency 
that the excess may be a capital gain, Article 343 of 
Regulations 62 and the same numbered article of Regu- 
lations 65 and 69 are amended by changing the corre- 
sponding sentence to read: 

Where, however, the executor sells property of the estate for 
more than its value at the death of the decedent, the excess is 
income, or may be capital gain, taxable to the estate. 

In addition to the foregoing, Article 343 of each of 
the regulations referred to has been further amended 
by adding after the reference in each article a new 
sentence providing as follows: 

But in the case of a return of a decedent’s estate for any tax- 
able year preceding the taxable year 1928, filed between April 
6, 1927, and July 7, 1928, inclusive, see Section 702 of the 
Revenue Act of 1928 validating the computation of gain or 
loss from the sale or other disposition of property by the estate, 


if made in accordance with the cost or other basis to the de- 
cedent, as the case may be, of the property sold or disposed of. 


In order that they may conform with Sections 441, 
442 and 443 of the Revenue Act of 1928, Regulations 
71, relating to stamp taxes, have been amended as 
follows: 

(1) Article 29 is amended (effective on May 29, 
1928), by adding thereto the following new subdivision : 

(j) The issue of stocks and bonds and other certificates of 
indebtedness by a farmers’ or fruit growers’ or like associa- 
tion organized and operated on a co-operative basis, but only if 
such association is within the class of organizations exempt 
from taxation under Section 231 (12) of the Revenue Act of 
1926. 

(2) Article 58 is amended (effective on June 29, 
1928), to read as follows: 


Art. 58. Passage tickets to ports not in the United States, 
Canada, Mexico, or Cuba. (a) Passage tickets from any for- 
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eign port or domestic port sold or issued in the United States 
costing more than $10.00, whose port of destination is not 
within the United States, Canada, Mexico, or Cuba, are subject 
to tax. 

(b) Passage tickets sold or issued in the United States to a 
part in Newfoundland are subject to tax. 


(3) Article 60 is amended (effective on June 29, 
1928) to read as follows: 


Art. 60. Passage tickets to ports in the United States, Can- 
ada, Mexico, or Cuba, are not subject to tax unless sold or 
issued in the United States as a round trip or through ticket 
~ A port not within the United States, Canada, Mexico, or 

uba. 


Purchase of Stamps 


(4) Article 82 of Regulations 71 is amended to read 
as follows: 


Art. 82. Stamps, where purchased.—The stamps may be pur- 
chased from collectors and stamp deputy collectors of internal 
revenu2 and from postmasters in cities in the United States of 
over 25,000 inhabitants. The Commissioner shall furnish to the 
Postmaster General without prepayment a suitable quantity of 
adhesive stamps to be distributed to and kept on sale by the 
various postmasters in the United States in cities of over 
25,000 inhabitants. The Postmaster General may require each 
such postmaster to give additional or increased bond as post- 
master for the value of the stamps so furnished, and each such 
postmaster shall deposit the receipts from the sale of such 
stamps to the credit of and render, accounts to the Postmaster 
General at such times and in such form as he may by regula- 
tions prescribe. The Postmaster General shall at least once 
monthly transfer all collections from this source to the Treas- 
ury as internal-revenue collections. 





Article 43, Regulations 70, relating to the estate tax, 
is amended by T. D. 4173, to read as follows: 


Art. 43. Property acquired in exchange.—The deduction 
for substituted property is not limited to property acquired 
by a single exchange of property received from the donor 
or the prior decedent but extends to substituted property 
acquired by the process of exchange, whether through the 
medium of money or otherwise, irrespective of the number 
of conversions involved, including the proceeds of the sale 
or other disposition of property so received or acquired, as 
well as property acquired by purchase with the proceeds of 
the sale or other disposition of such property so long as 
such proceeds can be conclusively identified as such and 
clearly traced to the property originally so received. 

The executor must describe and fully identify both the 
property originally received from the donor or the prior 
decedent and the substituted property for which deduction 
is claimed, giving the date and stating the nature of the 
transaction by which the substituted property was acquired, 
together with the name and address of the transferee. If 
the transaction was evidenced by written instrument of pub- 
lic record, precise reference to such record must be made, 
and if by instrument not of record, a verified copy thereof 
must be supplied. If there was no written instrument, 
there must be furnished the affidavit of one or more per- 
sons having personal knowledge of the matter, setting forth 
the facts in connection therewith. 


Article 16, Regulations 67, relating to the gift tax is 
amended by T. D. 4174, to read as follows: 


Art. 16. Property acquired in exchange—The deduction 
for substituted property is not limited to property acquired 
by a single exchange of property received from the prior 
donor or the decedent but extends to substituted property 
acquired by the process of exchange, whether through the 
medium of money or otherwise, irrespective of the number 
of conversions involved, including the proceeds of the sale 
or other disposition of property so received or acquired, as 
well as property acquired by purchase with the proceeds of 
the sale or other disposition of such property so long as 
such proceeds can be conclusively identified as such and 
clearly traced to the property originally so received. 
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The donor must describe and fully identify both the prop- 
erty originally received from the prior donor or the dece- 
dent and the substituted property for which deduction is 
claimed, giving the date and stating the nature of the trans- 
action by which the substituted property was acquired, 
together with the name and address of the transferee. If 
the transaction was evidenced by written instrument of pub- 
lic record, precise reference to such record must be made, 
and if by instrument not of record, a verified copy thereof 
must be supplied. If there was no written instrument, there 
must be furnished the affidavit of one or more persons hav- 
ing personal knowledge of the matter, setting forth the facts 
in connection therewith. 


Court Decisions 


Capital Stock Tax—Act of 1921.—An insurance company 
organized under Secs. 725 to 742 of the Kentucky Statutes 
relating to real estate title insurance companies is not ex- 
empt from the capital stock tax imposed by the Act of 1921 
as an insurance company subject to the tax imposed by Sec. 
246, where, in addition to its insurance business, it con- 
ducted a separate and distinct business, which activities 
were authorized under the Kentucky statute, from which it 
received a substantial income.—U. S. District Court, W. D., 
Kentucky, in Louisville Title Company v. Robert H. Lucas, 
Collector, June 30, 1928. 


Collection of Taxes—Assessment Requirements for Suit. 
—The Commissioner had the authority, under Sec. 250 (d), 
Act of 1921, to make an emergency assessment for the years 
1917 to 1921 without the necessity of any return at all as a 
basis for suit where the taxpayer had made no return or a 
false return. District Court decision, 19 Fed. (2d) 399, re- 
versed.—United States Circuit Court of Appeals, Fifth Cir- 
cuit, in United States of America v. Wm. H. Haar, et al. No. 
5188. 


Community Property—Husband and wife under the 
community property law of Texas may each report in 
separate returns one-half the joint income.—U. S. District 
Court, No. Dist. Texas, Dallas Div., in C. W. Bacon v. 
George C. Hopkins. No. 3940 Law. 


Dividends—Tax Liability—A dividend declared in Janu- 
ary, 1917, from 1916 earnings, payable in six installments, 
there being in fact no undistributed 1916 earnings at the 
time, does not come within the proviso of Sec. 31 (b), Act 
of 1916 as modified by Sec. 1211, Act of 1917, exempting 
distributions made prior to August 6, 1917, out of earnings 
or profits accruing prior to March 1, 1913. 


Dividends declared in 1917 from 1916 earnings, there be- 
ing in fact no undistributed net earnings at the time, must 
be considered as payable from 1917 earnings to the extent 
of 1917 earnings prorated to date of payment, such profits 
to be determined without considering as available for dis- 
tribution in 1917, the amount of a refund of 1917 taxes made 
in 1922.—District Court of the United States, Nor. Dist. of 
Georgia, Atlanta Div., in Samuel C. Dobbs v. J. T. Rose, 
Collector. No. 699. At Law. 


A taxable dividend, and not a stock dividend, was re- 
ceived in 1920 where a corporation charged against surplus 
an account due from a partnership which was incorporated 
in 1920, the members of which were the same as the stock- 
holders of the corporation, which was treated as part of the 
subscription price of the stockholders to the stock of the 
new corporation, the balance of the surplus was paid in 
cash to the stockholders, and the stock of the new corpora- 
tion was issued to such stockholder or their nominees.— 
U. S. District Court, Middle District of Tennessee, in 
: nited States of America v. Joseph Moore Warren. No. 270 

quity. 


Excise Taxes.—The sales tax imposed by Sec. 905 of the 
1918 and 1921 Acts is assessable upon a sale of jewelry 
under a conditional sales contract when the transaction is 
entered into, Congress intending no distinction between an 
absolute sale and a conditional sale.. District Court de- 
cision, 21 Fed. (2d) 874, reversed—United States Circuit 
Court of Appeals, Ninth Circuit, in John P. Carter, Former 
ae et al., v. Slavick Jewelry Company, a Corporation. 

0, 5421. 
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Federal Estate Tax.—The value of the interest of the 
widow, created by Nebraska statute in lieu of dower, in the 
estate of her husband dying intestate in Nebraska should be 
included in the decedent’s gross estate under the Act of 
1921, such property passing to the widow as a distributee.— 
Court of Claims of the United States, in Nels S. Nyberg, 
Adm., v. The United States. No. H-441. 


The inheritance tax paid by the administrators of a de- 
cedent dying on February 19, 1918, in Massachusetts to the 
Commonwealth of Massachusetts is a charge against the 
estate within the meaning of Sec. 203 (a) (1), Act of 1916, 
and is deductible from the value of the gross estate. —Court 
of Claims of the United States, in Sherburn M. Merrill, et al., 
Adms., v. United States. No. F-34. 


Only the half of the property contributed by a decedent 
to a trust the income of which the decedent received dur- 
ing her lifetime should be included in her gross estate under 
Sec. 402 (c), Act of 1918, where the trust provided that 
one-half of the income of the trust property should be paid: 
to the decedent during her lifetime, the other half to her 
daughters and their issue, and in case of the death ofall 
the daughters without issue before that of the decedent, all 
the income to be paid to the decedent during her life, the 
death of the decedent before that of her daughters fore- 
closing any possibility of a reversionary interest arising in 
favor of the decedent in the property, the income of which 
was payable to the daughters.—United States Circuit Court 
of Appeals, First Circuit, in Malcolm E. Nichols, former 


— v. Robert S. Bradley. No. 2216. October Term, 


Gift Tax, Constitutionality—The gift tax imposed by the 
Act of 1924 is not unconstitutional as a direct tax imposed 
without apportionment.—District Court, E. D. Penn., in 
Bromley v. McCaughn, Collector. No. 12570 


Import Tax—Act of 1921.—Sales within the United States 
by the importer of automobile trucks of American makes 
taken to France and imported from France after use in the 
late war are subject to the tax imposed by Sec. 900, Act of 
1921, on sales by an importer—Court of Claims of the 
United States, in Edward P. Lupfer & Frederick N. Remick, 
Copartnership, v. The United States. No. F-344. 


Income, Accrued.—Freight entered on the books as in- 
come prior to the close of the fiscal years 1918 and 1919, 
which was not earned nor paid for until the subsequent 
fiscal years when the voyages for which such freight was 
entered were completed, is not taxable in 1918 and 1919, 
where the books of account were kept approximately on an 
accrual basis and such adjustments would reflect true in- 
come on the accrual basis.—U. S. District Court, So. Dist. 
New York, in Manhattan Rubber Manufacturing Company v. 
Lucey Manufacturing Company, E. 27-81. 


Insurance, Endowment—Taxability—Amount received in 
1919 by the insured upon the maturity of nonassignable 
endowment policies taken out in 1899, payable to estate, 
the face of which together with a cash dividend then to be 
apportioned by the insurance company was payable in 1919, 
constitutes taxable profit in the difference between the 
amount received and the value of the nonassignable policy 
to the owner on March 1, 1913, computed as the discounted 
value on that date of the amount which he could then rea- 
sonably expect to realize at the maturity of the policy. 
Art. 72 (b), Regulations 45 (1920 edition) held contrary to 
law in so far as it attempts to regulate income tax on pro- 
ceeds of insurance policies having a fair market price or 
value on March 1, 1913.—Circuit Court of Appeals, Sixth 
Circuit, in Robert H. Lucas, Collector, v. A. J. A. Alexander. 
Nos. 4973, 4974. 


Interest on Overassessments.—The transmission of a 
schedule of overassessments by the Commissioner to the 
Collector with instructions to check the items against the 
accounts of the several taxpayers does not constitute an 
allowance of either a credit or a refund, a ministerial act of 
another administrative officer being necessary to determine 
whether there is a credit, and the exact amount thereof. 
The taxpayer is entitled to recover interest on an overas- 
sessment of income and profits taxes paid for the fiscal year 
1918 and applied as a credit against outstanding taxes for 
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other years computed in accordance with the provisions of 
Sec. 1019, Act of 1924-——-U. S. District Court, Dist. of 
Massachusetts, in Boston Buick Company v. United States. 


Invested Capital, Determination of—Amounts spent in 
1914, 1915 and 1916, inclusive, in advertising in order to 
secure valuable contracts constitute capital expenditures 
which should be spread over a period of years, the fact that 
the taxpayer had erroneously charged such expenditures to 
current expense and had deducted them as such in its re- 
turns for the years in which the amounts were expended 
not preventing a correction of its books and its returns so 
as to treat them as capital expenditures for income and 
profits tax purposes. 


Exhaustion allowance of amounts expended in securing 
contracts was fixed, where the expenditures attributable to 
procuring each contract could not be determined, by 
allocating to the two largest contracts such proportions of 
the total expenditures as the returns under each contract 
bore to the total returns, to be amortized over the life of 
each contract, and the balance of the expenditures to the 
remaining contracts to be amortized over their average life. 
—Court of Claims of the United States, in United Profit- 
Sharing Corporation v. The United States. No. E-480. 


Losses—Deduction for.—A taxpayer who transferred in 
1919 his business and all the assets employed therein to a 
corporation organized to take over such business and assets 
and which assumed all the business liabilities, in exchange 
for its capital stock in an amount equal to the excess of the 
book value of the assets, which were carried on the books 
at cost, over the liabilities of the business, the market value 
of the assets at the date of sale being less than the liabili- 
ties, may not deduct the par value of such stock, which the 
court held had no market value, as a loss (a) under Sec. 
214 (a), Act of 1918, the stock of the corporation which con- 
tinued in business until 1921 not having been ascertained to 
be worthless in that year, nor (b) under Sec. 202 (b), since 
no taxable gain nor deductible loss is recognized where the 
property received in exchange has no fair market value.— 

S. District Court, Dist. of Mass., in Constantine J. 
Tsivoglou v. United States of America. Law No. 2961. 


Net Loss, Deduction for in Preceding Year Under 1918 
Act.—A net loss sustained in the period beginning Febru- 
ary 1, 1919, and ending December 31, 1919, such eleven- 
month period resulting from a voluntary change in account- 
ing period approved by the Commissioner, may be applied 
against the net income of the preceding taxable year, such 
period of less than twelve months being a “taxable year” 
within the meaning of Sec. 204 (b), Act of 1918.—District 
Court of the United States, W. D. Penn., in Pennsylvania 
Chocolate Company, a Corporation, v. C. C. Lewellyn, former 
Collector. No. 3276. At Law. 


Overassessments, Recovery.—A taxpayer may recover the 
amount of an overassessment for 1920, applied by the Col- 
lector on September 20, 1924, as a credit against an addi- 
tional assessment for 1917, no notice of which was received 
by the taxpayer until it received the certificate of over- 
assessment in January, 1925, where the Commissioner in 
December, 1924, accepted an offer in compromise made in 
October, 1924, without actual knowledge on the part of the 
taxpayer of the Collector’s application of the overassess- 
ment, of $75,000 in settlement of a “total outstanding assess- 
ment of $145,414.69 for the years 1916 to 1919,” without any 
reduction in the amount of the 1917 assessment for the 
credit applied—U. S. District Court, Dist. of Mass., in 
Arkwright Mills v. United States of America. Law No. 3043. 

Patents, Valuation of.—March 1, 1913, value of a patent 
held not to be in excess of the cost thereof as determined 
by the Commissioner, where surrendered for reissue in 
1911 as inoperative, in that the invention had not been 
claimed commensurate with the scope thereof; that the re- 
issue patent was granted in 1914, and that the patent rights 
were not basic in character. Depreciation allowance there- 
for as allowed by the Commissioner held to be ample.— 
Court of Claims of the United States, in Perfect Window 
Regulating Company v. The United States. No. D-980. 

Personal Service Classification—A corporation was held 
to be entitled to personal service classification in 1918 
where the bulk of its activities in such year consisted of 
maintenance and construction work for a railroad under a 
contract by which the railroad retained complete domina- 
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tion over the work to be done and of the force which was 
to do it, supplied tools, materials, etc., paid all wages, the 
function of the taxpayer being that of engineer, organizer 
and superintendent, the income from such activities being 
ascribable primarily to the principal owners or stockhold- 
ers, and income from straight contract work, rents and in- 
vestments not being sufficient to bar the taxpayer from per- 
sonal service classification.—Decision of Board of Tax Ap- 
peals, No. 2101 (C. C. H.), 5 B. T. A. 1260, reversed.— 
United States Circuit Court of Appeals, Seventh Circuit, in 
The North American Railway Construction Company, a Cor- 
poration, v. Commissioner. No. 3995. Oct. Term, 1927, April 
Session, 1928. 


A corporation organized by the agents of certain steam- 
ship lines to do the shipwright work on a cost-plus basis on 
vessels belonging to such lines taking cargo at the port 
held entitled to personal service classification. - Board of 
Tax Appeals decision, No. 1901 (C. C. H.), 5 B. T. A. 458, 
reversed.—United States Circuit Court of Appeals, Fifth 
Circuit, in New Orleans Shipwright Company, Ltd., v. Com- 
missioner of Internal Revenue. No. 5158. 

Refund, Claims—Suits.—A second suit on a claim for re- 
fund can not be maintained by a trustee of an estate where 
the first case was dismissed upon the merits after enter- 
ing into a final agreement under Sec. 1106 (b), Act of 1926, 
and the probate court ratified the action of the trustee in 
bringing the suit but not in dismissing it—Court of Claims 
of the United States, in Second National Bank of Saginaw, 
Saginaw, Mich., Trustee, v. The United States. 


Statute of Limitations——Suit by a member of the Choc- 
taw Tribe of Indians for refund of taxes, admitted to have 
been erroneously collected, may not be maintained where 
claim for refund therefor was not filed within the statutory 
period on claims for refund. District Court decision, be- 
low, 21 Fed. (2d) 94, reversed.—United States Circuit Court 
of Appeals, Eighth Circuit, in United States of America v. 
Clifton L. Richards. No. 7977. May Term, 1928. 


Taxable Income.—The standing examiner or auditor ap- 
pointed by the Judges of the Orphans’ Court in Phila- 
delphia to ascertain and report the financial worth of surety 
companies whose bonds were tendered to the Court by 
guardians, administrators, etc., is not a state officer or em- 
ployee, and the compensation received by such examiner is 
not exempt from income tax. Decision of the District 
Court, E. D. Penn., affirmed.—United States Circuit Court 
of Appeals, Third Circuit, in Phillippus W. Miller v. B. D. 
McCaughn, Collector. No. 3785. March Term, 1928. 


Testamentary Trusts, Taxability of Income from.—lIn- 
come from a testamentary trust created by a decedent for 
his grandchildren, distributed to such grandchildren during 
the years involved for their support, maintenance and edu- 
cation was held to be distributed “periodically, whether or 
not at regular intervals” within the meaning of Sec. 219 (a) 
(4), Acts of 1918 and 1921, and, as such, taxable to the 
beneficiaries, where the decedent directed that the property 
should be held in trust for his grandchildren until they 
reached the age of twenty-five and the trustee should “pay 
over to them such part of the income and interest thereof 
as in her discretion shall seem best.”—Decision of Board 
of Tax Appeals, 5 B. T. A. 1008, affirmed.—United States 
Circuit Court of Appeals, First Circuit, in David H. Blair, 
Commisstoner, v. Mary L. Barton, Trustee. No. 2197, October 
Term, 1927. 





Income received in 1919 to 1923, inclusive, by a widow 
in lieu of her statutory share of the corpus of her husband’s 
estate is not taxable income to her, where her husband’s will 
provided that the residue of his estate be placed in trust 
and the net income be paid to her for and during her life 
“in lieu of dower and all claims she might or could have by 
any possibility upon the estate,” and the annual payments 
did not exceed the value of the property she relinquished 
by accepting the provisions of the will, such payments, un- 
der the law of the State having jurisdiction (Massachusetts), 
representing “purchase money” or “installment payments” 
by the estate in consideration for her share in the corpus 
of the estate—United States Circuit Court of Appeals, 
First Circuit, in United States of America v. Wilfred Bolster, 
Executor. No. 2208. October Term, 1927. 
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POk the purpose of lightening the present burden on the 
Board of Tax-Appeals, a new review division has been 
organized in the Bureau of Internal Revenue. 


This division, which is directly under the supervision of 
the General Counsel, Mr. C. M. Charest, will handle prin- 
cipally cases pending before the Board of Tax Appeals, 
with the objective of closing out pending cases to enable 
the Board of Tax Appeals to catch up with its work and 
become current in the disposition of cases. 


The questions that the Review Division will consider will 
be exclusively those of law, and it will work in conjunction 
with the Special Advisory Committee, which was organized 
to consider questions of fact exclusively. The division will 
be supplied with an auditing and stenographic section to 
enable it to consider, expeditiously and close within its own 
offices, all the cases ‘that come before it. 

The plan, according to our information, is to begin with 
cases just ahead of where the Board of Tax Appeals left 
off when they adjourned for the summer recess and go 
straight. through as rapidly as possible ahead of the Board 
hearings. The Review Section will not only review cases 
that have been referred to the Special Advisory Committee, 
but will handle all cases, including those which have been 
considered by the Special Advisory Committee, on legal 
points involved, where it is believed that a settlement can 
be had. 

For the present the new division will accept for consid- 
eration any case bearing a docket number under 21,000. 
This number will be raised from time to time as cases are 
disposed of. Cases are being taken both upon the initiative 
of the taxpayer and by their own invitation. The sole end 
in view is that of aiding in clearing the congestion of cases 
before the Board of Tax Appeals. 

Following is the personnel of the new unit: M. N. 
Fisher, head; E. C. Algire, J. L. Deveney, J. R. Gaskins, 
J. F. Greaney, J. B. Harlacher, E. W. Manning, P. J. 
Mitchell, C. A. Ray, T. F. Callahan, F. A. Garges, J. A. 
Gerardi, H. H. Hill, L. C. Mitchell, L. W. Plowman, 
W. F. Wattles and Mr. Gregory. 





A NEW policy in the audit of individual returns has been 
++ inaugurated by the Commissioner of Internal Revenue. 
Heretofore the collectors’ offices have had the responsi- 
bility of auditing, primarily, the income tax returns of indi- 
viduals with incomes of $5,000 and less, while other indi- 
vidual tax returns, as a rule, and those of corporations have 
been audited by revenue agents, who are civil service em- 
ployees of the Government. 

According to the new plan, all individual returns for the 
year 1927 will be audited by the collectors of internal reve- 
nue, with the exception of cases where the 1926 return was 
audited by a revenue agent. In other words, collectors 
will audit the returns of all individual returns where a tax 
return for the year 1926 was not filed or where the return 
for the year 1926 was accepted by a collector without audit 
and sent directly to Washington. 


AS LONG as three years ago the swan song for the Fed- 
eral income practitioner was dolorously chanted by 
constitutional pessimists who lacked the vision to see that 
successive revisions of the laws would provide a broad 
basis for highly remunerative professional services for 
many years to come. 
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WASHINGTON'’S 
FINEST HOTEL 


World famous for its incompar- 
able cuisine and the high quality 
of its service The Mayflower offers 
everything that could be desired 
for the comfort and convenience 
of its guests. 


a 


CONNECTICUT AVENUE AT L STREET 


a 





New York Booking Office 
345 Madison Avenue 
Tel. Murray Hill 9251 


Chicago Booking Office 
127 N. Dearborn Street 
Tel. State 7876 


































































































































































































































































































You can employ as Your 


WASHINGTON REPRESENTATIVE 


AN ESTABLISHED organization of specialists who 
will conscientiously handle your entire business, 
economic and legal affairs with the Government. Our 
services include regular contact with all Government 
offices in representing you and obtaining information, 
special research on commercial and industrial prob- 
lems, legal counsel and representation before the Fed- 
eral Departments or Courts, and special reports on all 
Government activities relating to your specific inter- 
ests. This is a specialized service to fit your individual 
requirements at a cost commensurate with the work 
performed. 


Address the Research Division and details will be furnished 
without obligation. 


& 


WENDELL C. HILL 


and Staff 
Consulting Economists 


Hill Building 


Visualizing Statisticians 
WASHINGTON, D. C. Tel. Main 10492 





Letters from Washington 
on Taxes 


We write a selected list of clients a se- 
ries of letters from Washington on tax mat- 
ters which are subjects of conversation, 
but which do not ordinarily get into pub- 
lished services—the sort of thing you get 
by regular trips to Washington. Not tax 
news, nor digests of rulings, but brief re- 
ports of discussions which do not always 
appear on the surface. The letters are a 


real help to all tax men. Clients include 
tax practitioners and corporation officers. 
May we send you a copy of our latest 
letter? 


CLIP THIS COUPON TO YOUR LETTERHEAD 


The Kiplinger Washington Agency, 
Albee Building, Washington, D. C. 

Please send me, without obligation, a compli- 
mentary copy of your bi-weekly tax letter. 
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Some of the most important tax cases yet to be settled 
involve tax laws in effect more than a decade ago and 
there is good reason to believe that circumstances will con- 
tinue to arise which will maintain the demand for special 
— on Federal taxation for many years into the 
uture. 

An outstanding case involving the early tax laws is the 
suit recently filed in the Court-of Claims by the United 
States Steel Corporation and 92 subsidiaries for recovery 
of taxes aggregating $101,582,180, paid in 1927. 

The claim for refund is based, among other grounds, 
upon alleged error in computation of consolidated invested 
capital and deductions for business expenses. 

The suit was filed in the Court of Claims just prior to its 
recess for the summer in order to protect the rights of the 
taxpayer under the Statute of Limitations. Negotiations 
have been going on with the Bureau of Internal Revenue 
for several years. The audits necessary in the case are 
such a momentous task that it has been recognized on both 
sides that procedure would necessarily be slow. 

The United States Steel Corporation and its subsidiaries 
paid approximately $217,000,000 in taxes for the year 1917, 
which was more than 12% per cent of all taxes paid to the 
government in that year. 


AN INTERESTING tax development during recent 
years has been the change in attitude of business in- 
terests towards the effects of the income tax. It has long 
been the conviction of leading economists that income taxes 
are not as a rule passed on in the form of higher commodity 
prices, whether the source of income be a competitive busi- 
ness or a monopoly. Until recently this conclusion was 
viewed with scorn by many business men. 

As recently as 1924 Secretary Mellon in his book, Taxa- 
tion the Peoples Business, p. 135, stated that income taxes 
“are paid, in a large measure by consumers all over the 
country and not alone by persons actually giving their 
checks to the government.” However, Mr. Mellon failed 
to explain how income taxes can be shifted, and evidently 
that contention is no longer accepted by the business in- 
terests of which Mr. Mellon was then the accepted spokes- 
man. 


That individuals can not shift their income tax obliga- 
tions, no individual who has ever paid such a tax will 
doubt, but there was a rather widespread suspicion, even 
among the better informed element of the country, that 
corporations somehow were immune from iricome taxes by 
virtue of a mystical power of being able automatically to 
increase prices for their commodities or services by the 
amount of the income tax paid, and thus were able to pass 
the burden in toto to their customers. 

After ten years or more of so-called shifting of income 
taxes, by the bookkeeping process of charging the tax pay- 
ments to expenses, corporations have come to the con- 
clusion that the procedure in so far as it effected an increase 
in prices was a delusion. Now we are informed a campaign 
of education of stockholders is being urged by business 
interests to spread information, by means of stickers on 
dividend checks, that the checks would be larger if it were 
not for the corporation income tax. This is a frank admis- 
sion of previous error in contending that corporation tax- 
payers were not subject to otherwise universal economic 
laws and that they could, therefore, fix their profits accord- 
ing to their own desires, regardless of outside price-deter- 
mining conditions. 


As A result of a resolution adopted at the recent con- 
vention of the National Association of Real Estate 
Boards at Louisville, Kentucky, Henry G. Zander, of Chi- 
cago, president, has been authorized to appoint a commis- 
sion to make a special study of the agricultural situation 
and of possibilities for better co-operation between farming 
and other business interests. Among the special subjects 
= for investigation is the excessive taxation of farm 
and. 

The Farm Lands Division at the convention submitted 
that the lifting of the present inequitable tax burden from 
farm lands is one of the most immediate needs to put farm 
lands upon a normal selling basis. ; 

By way of suggestion, the commission might appropri- 
ately inquire into the effectiveness of the income tax in 
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the states where it is now being employed as a means of 
equalizing the costs of government. Taxation of improved 
real estate without consideration of income produced can- 
not but work out disastrously. Much of the tax tribula- 
tion is the result of the escape of intangibles from bearing 
their fair share of the tax load and of excessive extensions 
of legal exemptions. 


ee tax collections for the fiscal year ending June 
30, 1928, amounted to $2,174,496,477.80, which was a de- 
crease Of $45,455,965.92 from the preceding year, due pri- 
marily to a decline in back tax collections. Receipts from 
miscellaneous tax sources totaled $616,410,407.82, as com- 
pared with $645,730,686.19 in the preceding year, a decrease 
of about $29,300,000. 


Income taxes paid by residents of New York amounted 
to $753,268,608.37, or 34.36 per cent of the total for the 
country. North Carolina surpasses all other states in the 
amount of miscellaneous taxes paid, with a total of $204,- 
963,857.75, or 33.25 per cent of miscellaneous tax re- 
ceipts from the country as a whole. The decline in mis- 
cellaneous internal revenue is attributed in the main to 
diminution in receipts from the estate tax and to the repeal 
of the excise tax on the sale of automobiles by the Reve- 
nue Act of 1928. 


Customs yielded $569,000,000, which was $36,000,000 less 
than in the previous year. 


Aggregate tax receipts, that is, customs, income tax and 
miscellaneous tax, were $3,364,000,000, or $111,000,000 less 
than receipts from the same sources in 1927, and $41,000,000 
less than the amount estimated by the Treasury last Octo- 
ber, a difference of only one-half of one per cent. 

The surplus for the year was $398,000,000, as compared 
with the Treasury estimate of $405,000,000? and with a sur- 
plus of $635,000,000 in 1927. 

The total gross debt at the close of the fiscal year 
amounted to $17,604,000,000, as compared with $18,511,000,- 
000 at the close of the fiscal year 1927, or a decrease of 
$907,000,000. Of this amount, $540,000,000 is attributed to 
the sinking fund and other debt retirements chargeable 
against ordinary receipts, and $367,000,000 to debt retire- 
ment from the surplus of receipts over expenditures. 

The annual interest rate on the interest-bearing debt on 
June 30, 1928, was 3.87 per cent, as compared with 3.96 per 
cent at the close of the fiscal year 1927, and 4.29 per cent 
in 1921. Total interest payments in the fiscal year 1928 
were $732,000,000. In 1927 interest payments were $55,- 
000,000 greater. 

During the fiscal year 1928, the Treasury Department 
practically completed the retirement and refunding of the 
Second Liberty Loan bonds, of which on March 1, 1927, 
there were outstanding $3,104,000,000. On June 30, 1927, 
there were still outstanding $1,308,000,000. By June 30, 
1928, all but $33,000,000 had been retired. In the fiscal year 
just closed, the Treasury began refunding operations in 
anticipation of the maturity on September 15 next of 
$2,147,000,000 of Third Liberty Loan bonds outstanding on 
January 1, 1928. On June 30, 1928, this amount, by retire- 
ment and refunding, had been reduced to $1,228,000,000. 

During the course of the 18 months beginning on March 
15, 1927, and ending on September 15, 1928, the Treasury 
will have retired or refunded into securities bearing a lower 


1Pxclusive of payments under the Settlement of War Claims Act. 








MARY V. McKEE 


WASHINGTON REPRESENTATION OF 
ATTORNEYS, ACCOUNTANTS AND 
AGENTS BEFORE THE BUREAU OF 
INTERNAL REVENUE AND OTHER 
GOVERNMENT DEPARTMENTS. 


WASHINGTON, D. C. 


Phone: Main 5024—Suite 901-4 Munsey Bldg. 
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bi PADERS 


RY this experiment with the loose leaf sheets 
you are using in your binders! Will a single sheet 
hold the weight of your binder? If it is a Weston 
Ledger Paper no fear—it will. For Weston papers 
are built to endure. Each sheet combines strength with 
a perfect surface for writing, printing and ruling— 
Essential qualities but not found in every ledger paper. 
The distinguishing feature of FLexo Lepcer is the 
famous patented built-in hinge, the invention of which 
insured the permanent success of loose leaf binders. 
Then there are Waver.y Lepcer, the same fine paper 
as FLexo, but without the hinge feature, especially 
adapted to important office forms and inter-office com- 
munications; CENTENNIAL LepceER, a favorite with 
printers because of its ideal printing surface; Typo- 
counT, the perfect sheet for machine bookkeeping 
forms; and, finally, Byron Weston Co. Linen 
REcorD, the strongest paper made, guaranteed to stand 
up for generations and safeguard important records 
that must be permanent. 

Specify a Weston paper for any requirement. 

Samples gladly sent to anyone interested, or 

obtainable through your regular source of supply. 


Byron Weston (gompany 


cA family of Paper Makers for over sixty-five years 
Mills at Dalton, Massachusetts, U.S. A. 
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rate of interest over $5,000,000,000 of Second and Third 
Liberty Loan bonds, 


Significant Decisions of the Board of 
Tax Appeals 


Accounting Period for Determining Deficiencies.—Peti- 
tioner had a regular fiscal year ending January 31, upon 
which it made its returns and was in existence during its 
fiscal year 1919, and filed a return for same on June 16, 
1919, and paid a tax. Held, that respondent was in error in 
determining a deficiency for the “month of February, 1918” 
which was the first month of that fiscal year, the deficiency, 
if‘any, being for the whole fiscal year—Premier Packing Co. 
v. Commissioner, Dec. 4109 (C. C. H.), Docket No. 10192. 

Affiiated Corporations—Loss Deductions.—Before con- 
sidering the question whether an affiliated group may have 
a deduction for alleged loss of one of the corporations in 
disposing of the stock of another, there must be proof of 
the requisite elements of loss; and where the evidence indi- 
cates that the stock disposed of was without value on 
March 1, 1913, no deduction may be taken.—Dempster Mill 
Manufacturing Company v. Commissioner, Dec. 4225 (C. C. 
H.), Docket No. 7684. 


Assessment Limits.—Valid consents in writing having 
extended the time for assessment of 1918 taxes beyond the 
time this appeal was filed February 22, 1926, assessment 
and collection held not barred in view of Section 278 (d), 
Revenue Act of 1924-—The Peck Stow & Wilcox Co. v. 
Commissioner, Dec. 4088 (C. C. H.), Docket No. 12261. 


Computation of Income.—Where the petitioner deter- 
mines its income upon the basis of completed contracts and 
has performed all of the work required under the contract 
and received all payments under the contract in 1920, not- 
withstanding a provision giving one of the contracting par- 
ties the right to make an audit within two years, and not- 
withstanding certain work of rearranging the plant, the 
contract is completed in the year 1920, according to its 
terms and income therefrom must be reported within that 
year.—Mesta Machine Company v. Commissioner, Dec. 4082 
(C. C. H.), Docket No. 2841. 


Consolidation—Merger—Reorganization.—A purchase by 
one corporation of the assets of another for capital stock 
does not constitute a reorganization, consolidation or mer- 
ger under Section 202(b), Revenue Act of 1918.—Uniton 
Trust Company of New Jersey v. Gommissioner, Dec. 4113 
(C. C. H.), Docket No. 14760. 


Evidence Competent to Establish Invested Capital.— 

Findings made in 1922 by the State Banking Commis- 
sioner as to the financial condition of petitioner and the 
decree of the State court approving such report and declar- 
ing the bank insolvent are not res adjudicata of the questions 
involved here and certified copies thereof are not competent 
evidence to establish the invested capital of petitioner for 
1920 and prior years, or to prove that petitioner is entitled 
to additional deductions in 1920 for bad debts which it had 
not in that year ascertained to be worthless and charged off. 
—Guaranty State Bank of Greenville, Texas, v. Commissioner, 
Dec. 4079 (C. C. H.), Docket No. 5459. 


Firm Sales Contracts, Valuation of.—That portion of pe- 
titioner’s inventory of raw materials on hand at December 
31, 1918, required to fill firm sales contracts for finished 
goods on that date must be priced at cost in determining 
net income for that period.—Mutual Chemical Company of 
America v. Commissioner, Dec. 4093 (C. C. H.), Docket No. 
10083. 

Insurance Company Reserves, Taxation of—Where an 
insurance company set aside a reserve in 1918, and it was 
released for the general purposes of the company in 1919, it 
is taxable as income in 1919.—Commercial National Insurance 
Company v. Commissioner, Dec. 4105 (C. C. H.), Docket No. 
1130. 

Invested Capital— Promissory notes executed by the five 
stockholders of a corporation, made payable to the corpo- 
ration but held by the bank as security for the bonded in- 
debtedness of the corporation and the indebtedness of the 
corporation to the bank, which were returned and cancelled 
after the corporation had become self-supporting, and upon 
which no payment on account of principal or interest was 
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ever paid, held properly excluded from invested capital of 
the corporation.—Crescent Panel Company v. Cokeiennioner, 
Dec. 4089 (C. C. H.), Docket No. 10568. 


Respondent's action in reducing invested capital by the 
amount of taxes for previous years prorated from the due 
date of each installment approved. Russel Wheel and Foun- 
dry Co., Dec. 1360, 3 B. T. A. 1168 followed.—Amalgamated 
Products Company, Inc., v. Commissioner, Dec. 4108 (C. C. 
H.), Docket No. 4108. 


Company B was organized in 1912, with a paid in capital 
of $60,000. It operated at a loss until August 1, 1919, when 
its stockholders sold all of their stock to Company A for 
$15,000 cash. Company B paid no dividends prior to De- 
cember 31, 1919. Held, that Company B should be included 
in the consolidated invested capital for the year 1919 at 
$45,000. (Sternhagen, Murdock, Trammel and Marquette 
dissented from this decision.)—Appeal of Grand Rapids Dry 
Goods Company, Dec. 4117 (C. C. H.), Docket No. 3642. 


Where a corporation spent large sums in advertising over 
a long series of years and charged same to expense, and 
now seeks to restore said expenditures to capital and the 
portions thereof properly allocable to building up future 
business and to current business cannot be segregated, held, 
that no part thereof should be allowed as invested capital.— 
Kress and Owen Company v. Commissioner, Dec. 4175 (C. C. 
H.), Docket Nos. 12565 and 18454. 


Where the petitioner in purchasing tangible property in 
January, 1917, paid certain cash and preferred stock to the 
owner thereof and certain common stock to a third party for 
an assignment of its option to purchase the property, and 
the actual cash value of the property is shown. by the evi- 
dence to be in excess of the total amount of the cash and 
the par value of the preferred and common stock paid out 
by the petitioner, upon computation of the petitioner’s in- 
vested capital for the years 1920 and 1921, the Commis- 
sioner was in error in holding that no tangible property 
or other thing of value was paid to the petitioner in ex- 
change for its common stock.—Lexington Realty Company 
v. Commissioner, Dec. 4163 (C. C. H.), Docket No. 4639. 


Jurisdiction of the Board.—The Board has jurisdiction of 
a proceeding instituted as the result of a denial of a claim 
for abatement even though the claim relatés to taxes shown 
on a return of the petitioner where such return was filed 
under protest by the petitioner and to comply with rulings 
by the Treasury Department, a prior return for the same 
year having shown a much smaller amount of tax due.— 
Powell Coal Company v. Commissioner, Dec. 4077 (C. C. H.), 
Docket No. 11945. 


Losses, Deduction for.—A judgment for damages for loss 
of property which became binding on the taxpayer in one 
year and was paid the following year, is not deductible in 
the first year, when taxpayer’s accounts are kept on the 
basis of cash receipts and disbursements. 

Whether such a claim is to be taken as a deduction when 
adjudicated or when paid depends upon the system of ac- 
counting employed, the opinion states. “On an accrual 
basis it is taken as a deduction when adjudicated; on a 
cash basis, when paid.—Sidney-Hill System of Health Build- 
ing Company v. Commissioner, Dec. 4086 (C. C. H.), Docket 
No. 13963. 


Liquidating Dividends——Where a dividend distributing 
the entire earned surplus is declared a day prior to dissolu- 
tion and being in pursuance of a plan of voluntary dissolu- 
tion theretofore agreed upon, held, distribution is subject to 
both normal and surtax as a liquidating dividend.—_S. J. 
Blumenthal v. Commissioner, Dec. 4214 (C. C..H.), Docket 
No. 17082. 


Patents, Capitalization of Cost of.—Patents are exhaust- 
ible assets and the mere fact that during the life of the 
patents a good will value comes into existence does not pre- 
vent the elimination of the patents from the asset account 
upon the expiration of their life. 

Restoration to invested capital of the cost of patents the 
life of which had expired, denied. 

Petitioner has followed the consistent policy over a long 
period of years of charging the cost of drawings to expense. 
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This cost represents a constantly recurring charge which 
has been fairly uniform for many years. No evidence was 
furnished as to the life of these drawings. Reversal of this 
long established practice and permission to set these costs 
up as capital assets denied.—Isbell-Porter Company v. Com- 
missioner, Dec. 4097 (C. C. H.), Docket No. 7305. 


Reorganizations.—The term reorganization in Section 
202 (b), Revenue Act of 1918 is general and does not ex- 
clude reorganizations resulting from proceedings in equity 
on a creditors’ bill for the appointment of a receiver. 

The payment by a shareholder of cash together with the 
deposit of shares for all of which he receives new securities 
in the reorganization, held to be an exchange under Section 
202 (b), Revenue Act of 1918—George L. Deblois, et al., 
Executors, v. Commissioner, Dec. 4202 (C. C. H.), Docket 
No. 8404. 


Special Assessment.—Under Section 327 (d) of the Reve- 
nue Acts of 1918 or 1921, a petitioner before the Board 
must first establish by competent proof that there are ab- 
normal conditions affecting its capital or income before it 
becomes entitled to have considered the question of excep- 
tional hardship as evidenced by gross disproportion between 
the tax computed without benefit of the special assessment 
provisions and the tax computed by reference to representa- 
tive corporations specified in Section 328. 


Procedure 


When the hearing of any proceeding has been limited in 
the first instance to questions not involving special assess- 
ment, and/or to the question whether there existed in the 
taxable year abnormal conditions affecting capital or in- 
come within the meaning of the provisions of Section 327 
(d) of the Revenue Acts of 1918 or 1921, the petitioner is 
not entitled, prior to the determination of the Board upon 
such issue as to abnormal conditions, to a subpoena duces 
tecum for the production by the Commissioner at the hear- 
ing of such issue or issues, of the tax returns of other 
corporations, intended to be used by petitioner in an effort 
to show that its profits tax computed without reference to 
the representative corporations specified in Section 328 
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would work upon it an exceptional hardship.—Stokes Milling 
Co. v. Commissioner, Dec. 4168 (C. C. H.), Docket No. 20298. 


Statute of Limitations.—In conformity with the rule laid 
down in the case of Art Metal Works, Dec. 3164, 9 B. T. A, 
491, the Board held that where an assessment was made in 
1924 within the five- -year period provided by Section 250 (d) 
of the Revenue Act of 1921, and the Act of 1924, was en- 
acted prior to the expiration of that five-year period, re- 
spondent has six years from the date of the assessment to 
begin a suit or other proceeding to collect the tax under 
Section 278 (a) of the Act of 1924—Commercial National 
Insurance Company v. Commissioner, Dec. 4105 (C. C. H.), 
Docket No. 11230. 


Waivers 


A waiver executed by the secretary of petitioner corpora- 
tion, who was also a director, on the facts was held to be 
binding, as its execution was an incident of the adjustment 
of its income-tax matters, being handled for the corpora- 
tion by him, the facts being sufficient to raise the presump- 
tion of knowledge, and consequently of acquiescence, on the 
part of the corporation in his exercise of this authority, and 
this presumption not being rebutted by the evidence.— 
Premier Packing Company v. Commissioner, Dec. 4109 (C. C. 
H.), Docket No. 10192. 






The petitioner kept its books on a fiscal year basis but 
filed its return on a calendar year basis. Held, that the re- 
turn filed on the calendar year basis, which did not include 
the full taxable period, did not start the running of the 
statute of limitations——Paso Robles Mercantile Company v. 
Commissioner, Dec. 4136 (C. C. H.), Docket No. 11655. 


At the request and direction of the administratrix the at- 
torneys for an estate filed a written request under Section 
250 of the Revenue Act of 1921 signed with the firm name, 
asking the Commissioner to determine and assess all income 
taxes on income received by decedent during his lifetime. 
Held, that such notice was sufficient to start the tolling 
of the statute of limitations —Estate of O. A. Wright, Pearl 
Ross Wright, Administrairix, v. Commissioner, Dec. No. 4176 
(C. C. H.), Docket No. 12096. 

The filing of a bond with an abatement claim does not 
satisfy the provision of Section 250 (d) of the Revenue Act 
of 1921 requiring a consent in writing by: both the Com- 
missioner and the taxpayer as a condition precedent to the 
postponement of the collection beyond five years after the 
date the return was filed—Gulf States Steel Company v. 
Commissioner, Dec. No. 4221 (C. C. H.), Docket Nos. 9276, 
18358, and 18359. Mr. Milliken dissented from the decision. 

Stock Distributions.—A purported sale by a corporation 
to its majority stockholders of stock at less than one-fourth 
of its market value, held not to have been a bona fide sale, 
but rather a distribution of profits—Frank E. Taplin v. Com- 
missioner; Charles F. Taplin v. Commissioner; A. P. King v. 
Commissioner, Dec. 4223 (C. C. H.), Docket -Nos. 13254, 
21264, 21263. Mr. Van Fossan dissented. 

Stock Ownership by Corporations.—A corporation which 
acquires its own capital stock is none the less the owner 
thereof because it causes stock to be issued in the name of 
a nominee.—Union Trust Company of New Jersey v. Com- 
missioner, Dec. 4113 (C. C. H.), Docket No. 14760. 
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A Law Course For Accountants 


HE field of business venture which comes under the ex- 

amination of the accountant in modern practice has 
become so broad that a thorough knowledge of law and 
equity is well nigh indispensable. 

In an address before the ninth annual meeting of The 
American Association of University Instructors in Ac- 
counting, Mr. Edward E. Gore, C.P.A., of Chicago, and 
a former president of the American Institute of Account- 
ants, Said in part: 


“* © * The modern tendencies of accounting practice are such 
as * * * call for training in the law in directions that have 
heretofore failed of recognition. This tendency suggests the 
desirability of extending the courses provided for the primary 
education of the public accountant * * *. These courses of 
study are almost entirely of a legal nature. * * * It is cer- 
tain that both the accountant and the lawyer need to know more 
about each other’s profession than 
has ever been the case before.” 






Spare Time Law Training 


Accountants who appreciate the 1. 
value of additional law study can 
get, where residence instruction is 
impractical, the training they need 
through the extension law course 
conducted by the Blackstone In- 
stitute. 

This course, in addition to the 
usual business law subjects, also 
covers the field of Adjective Law. 
Instruction is given in the law of 
Evidence, Pleadings in Civil Ac- : 
tions, Practice in Civil Actions, Equity, Equity Pleading 
and Practice, Attachment and Garnishment, Judgments 
and Executions, Courts, Taxation, Probate Law, Bank- 
ruptcy, Real Property, Landlord and Tenant, Private Cor- 
porations, Partnership, and 45 other subjects. 

Many successful attorneys are graduates of this course. 


The Outstanding Law Course 


The Blackstone Institute delivers to its students imme- 
diately upon enrollment the complete set of text books for 
the entire course—not one volume at a time. 

This is the famous 25-volume Modern American Law 
library, cited as standard and authoritative by the courts 
of last resort. (See illustration in miniature above.) This 
library forms the basis of the course and because of its 
elaborate indexing system serves immediately as a valuable 
reference work upon the entire field of modern dry law. 


Elaborate Lesson Material 


But the set of text books is only one part of this rather 
unusual course. There is, in addition, the instructive les- 
son material mailed at regular intervals. The lessons 


tional work. 


teach it to you. 


3*# 
GOOD REASONS 


Blackstone Institute teaches one subject 
only—Law, and its present course is based on 
36 years of experience in non-resident educa- 


2. The instruction method is a combination 
of text reading and study of leading illustrative 
cases—a method recognized as the be 
most thorough plan yet devised. 

3. The authors of the Blackstone course are 
outstanding authorities in the field of law. 
They know what law you need and how to 


direct the student’s study efforts carefully, provide him 
with the written work to be done, and call his attention to 
the rules of law pertaining to his regular daily affairs. 
The LL. B. degree is conferred upon graduation. 

Included among the prominent legal authorities who 
have contributed text and lesson material to the course are 
Justices Taft and Sutherland, of the U. S. Supreme Court, 
the deans of eight leading resident law schools, and fifty 
= professors, lawyers, and state supreme court 
judges. 


Law Training Increases Accounting Practice 


There is evidence to show that advanced law training, 
such as the Blackstone Institute provides, enables public 
accountants to increase their practice and come in contact 
with lines of work they would not 
otherwise obtain. 

This explains why in recent 
years accountants have been turn- 
ing to the Institute in constantly 
increasing numbers and it is to be 
noted that the majority of these 
are established practitioners who 
already possess the C. P. A. cer- 
tificate. 


Write for Details 


The complete story of Black- 
stone training for accountants is 
given in an attractive 128-page 
book, “The Law-Trained Man.” A 
copy will be sent you free upon request. 
Use the convenient coupon below or ad- 
dress a post card request to Blackstone In- 
stitute, Dept. 340-C, 307 North Michigan 
Ave., Chicago, Illinois. 


st and 


Blackstone Institute 


Dept. 340-C, 307 N. Michigan Ave., 
Chicago, Il. 
Please send me by mail, and without obligation, a 


copy of your free 128-page book, “The Law Trained 
Man,” and details of your law course and service. 
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Treasury Decisions 


Charitab:e Contributions—Where the net income of the 
business of an individual is at his option taxed as that of a 
corporation, as provided by Section 330 of the Revenue Act 
of 1918, the deduction from his gross income allowed for 
charitable contributions under Section 214(a) 11 of that 
Act is limited to 15 per cent of his net income excluding 
that part of it taxed as corporate income pursuant to 
Section 330.—T. D. 4175:VII-29-3809. On authority of 
decision of U. S. District Court, S. D., New York, in 
— Sadowsky v. Charles W. Anderson, Collector, 25 Fed. 


Effective dates of repeal of certain portions of the Reve- 
nue Act of 1926 and effective dates of certain portions of the 
Revenue Act of 1928.—(T. D. 4170: VII-27-3791).—The 
Revenue Act of 1928 was approved by the President at 8 
a. m., May 29, 1928, Washington time, and, except as other- 
wise specifically provided therein, the law became effective 
on that date and at that time. (Section 716.) 

Wherever in the law the words “is repealed” are used, 
without any time being specified, the repeal shall be con- 
strued as effective at 8 a. m., May 29, 1928, Washington 
time. 

Wherever in the law the words “shall take effect on the 
expiration of 30 days after the enactment of this Act” are 
used, the pertinent provisions shall be construed as effec- 
tive June 29, 1928. 

Attention is particularly invited to the following: 

Title I of the law, relating to, the income tax, is effec- 
tive as of January 1, 1928, except that Sections 146 and 151 
and Section 65 are effective at 8 a. m., May 29, 1928, Wash- 
ington time. (Section 65.) 

Admissions tax, amendment effective June 29, 1928. (Sec- 
tion 411 (b).) , 

Tax on sale of tickets by brokers, amendment effective 
June 29, 1928. (Section 412 (b).) 

Club dues tax, amendment effective June 29, 1928. (Sec- 
tion 413 (b).) 

Automobile tax, repeal of Section 600 (1) of the Revenue 
Act of 1926 effective at 8 a. m., May 29, 1928, Washington 
time. (Section 421.) 

Tax on use of foreign-built boats, repeal of Section 702 
of the Revenue Act of 1926 effective July 1, 1928. (Section 
431.) 

Tax on narcotics, amendment effective July 1, 1928. (Sec- 
tion 432.) 

Tax on steamship tickets, amendment effective June 29, 
1928. (Section 442 (b).) 

Tax on still wines, amendment effective June 29, 1928. 
(Section 451 (c).) 

Tax on grape brandy used in fortifying, amendment ef- 
fective June 29, 1928. (Section 452 (b).) 

Tax on cereal beverages, repeal of Section 903 of the 
Revenue Act of 1926 effective June 29, 1928. (Section 453.) 

False Returns.——Where a corporation pursuant to a 
resolution of the directors after the sale of all its assets in 
1917 sets up on its books a valuation of the assets as of 
January 1, 1909, and March 1, 1913, in an amount in excess 
of their actual value on those dates and in excess of the 
selling price, action which has the effect of concealing a 
profit on the sale and showing a deficit for the year, the 
failure of the corporation to disclose the sale of its assets 
in its return for the year 1917 makes the return incorrect, 
misleading, and false—T. D. 4165:VII-26-3780. On au- 
thority of U. S. Dist. Court, So. Dist., New York, in U. S. 
v. Cole, et al., decided Oct. 25, 1927. 

Gifts Inter Vivos.—Where a decedent segregates from 
his stock a certain number of shares, indorses them to his 
son, and replaces them in his safety box in an envelope 
attached to which is his statement that the stock belongs to 
his son, and the son takes no physical possession of the 
stock, not knowing before his father’s death of his father’s 
intention to make such a gift, the gift is incomplete for 
want of a delivery and the value of the stock should be 
included in determining the value of the gross estate under 
Section 402 of the Revenue Act of 1918.—T. D. 4178:VII- 
29-3818. On authority of decision of Court of Claims of 
the United States, in John A. Sizer, et al., Executors, v. The 
United States, decided April 16, 1928. 
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Interest on Refunds—Suits Against Collector—No ac- 
tion will lie against a collector of internal revenue for in- 
terest Ou a credit or refund of income taxes under Section 
1019 of the Revenue Act of 1924.—T. D. 4167:VII-26-3778. 
On authority of U. S. Dist. Court, W. D. Penn., in Penn 
Smokeless Coal Co. v. Lewellyn, decided Feb. 10, 1928. 


Residence—Domicile.—Residence and not domicile deter- 
mines the status of an alien for the purpose of income taxa- 
tion and an alien who during 27 years stays in the United 
States for periods aggregating more*than 22 years is a resi- 
dent of the United States within the meaning of the income 
tax provisions of the several Revenue Acts and the regula- 
tions made thereunder and is, therefore, taxable upon his 
entire net income arising from all sources. 

(2) A continuous construction of the word “resident” 
contained in departmental regulations ever since the enact- 
ment of the first income tax Act, which Congress in sub- 
sequent Revenue Acts has not defined differently, should 
be adopted by the courts except where the text of the stat- 
ute furnishes a cogent reason to depart from it.—T. D. 
4164:VII-26-3777. On authority of U. S. Circuit Court of 
Appeals, Second Circuit, in Charles W. Bowring v. Bowers, 
Collector, 24 Fed. (2d) 918. 

Special Assessment—Jurisdiction of Courts.——The pro- 
visions of the Revenue Act of 1918, authorizing the Com- 
missioner of Internal Revenue in the cases specified in Sec- 
tion 327 to determine the tax as provided in Section 328, 
confer discretionary power, and his determinations under 
those sections are not reviewable by the courts in the 
absence of fraud or other irregularity —T. D. 4172:VII-28- 
3798. On authority of Supreme Court of the United States 
Supreme Court, in Williamsport Wire Rope Co. v. The United 
States, decided June 4, 1928. 

Testamentary Trusts—Income from.—Amounts received 
by a life beneficiary under a testamentary trust as a distri- 
bution of the proceeds from a contract made by the testator 
before March 1, 1913, which gave the right for a term of 
years to enter upon land and raise and sell the underlying 
coal, are in part taxable income, although under the law of 
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the State where the property is located the contract effects 
a sale of coal in place—T. D. 4171:VII-28-3797. On au- 
thority of the U. S. Circuit Court of Appeals, Third Circuit, 
in Rosenberger v. McCaughn, Collector, 25 Fed. (2d). 699. 

Valuation—Evidence.—Fair market value is inextricably 
woven with conditions existing at the date for which such 
value is to be determined. Expert opinion of fair market 
value is to be weighed in the light of conditions existing 
at the date for which the value is to be determined. A 
resolution of the board of directors of a corporation author- 
izing the executive officers of the company to enter into 
negotiations for the sale of the company’s property at a 
stated price is a circumstance worthy of notice in arriving 
at the value of the property. In the case of mining prop- 
erty, extension of known reserves in adjacent properties is 
a factor affecting fair market value. Where property is 
sold at a value in excess of its cost and the value at any 
date between the date of purchase and the date of sale is 
required but is difficult of determination, a reasonable check 
may be made by prorating the increment in value between 
the date of acquisition and the date of sale of the property 
on a time basis.—T. D. 4165:VII-26-2780. On authority of 
U. S. Dist. Court, So. Dist., New York, in U. S. v. Cole, 
et al., decided Oct. 25, 1927. 


The Political Party Pledges Relative 
to Taxation 
Democratic Plank 


‘THE taxing function of Governments, free of despotism, 

has for centuries been regarded as the power above all 
others which requires vigilant scrutiny to the end that it 
be not exercised for purposes of favor or oppression. } 

Three times since the World War the Democrats in 
Congress have favored a reduction of the tax burdens of the 
people in face of stubborn opposition from a Republican 
Administration; and each time these reductions have largely 
been made for the relief of those least able to endure the 
exactions of a Republican fiscal policy. 
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So) DEER PARK 
HOTEL 


Deer Park.Md. 


Here is a resort hotel of superlative com- 
forts, situated in one of nature’s chosen spots 
—nestling on the summit of the Allegheny 
Mountains in the northwest corner of Mary- 
land, approximately 200 miles west of Balti- 
more and 100 miles east of Pittsburgh. 


Every conceivable sport is available. There 
is golf on a superb 18-hole course, tennis, 
swimming, riding, dancing, indoor swim- 
ming, motion pictures, radio and much else 
to do! 

Whether by Auto or by Rail, 

Deer Park is an ideal, uninter- 


rupted journey from your own 
door direct to the hotel. 


For a perfect vacation choose 


“Deer Park.” 


HUGH J. FLYNN 
Managing Director 
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The tax bill of the session recently ended was delayed by 
Republican tactics and juggled by partisan considerations 
so as to make impossible a full measure of relief to the 
greater body of taxpayers. The moderate reductions af- 
forded were grudgingly conceded, and the whole proceeding 
in Congress, dictated, as far as possible, from the White 
House and the Treasury, denoted the proverbial desire of 
the Republican Party always to discriminate against the 
masses in favor of privileged classes. 

The Democratic Party avows its belief in the fiscal policy 
inaugurated by the last Democratic Administration, which 
has provided a sinking fund sufficient to extinguish the 
nation’s indebtedness within a reasonable period of time 
without harassing the present and next succeeding genera- 
tions with tax burdens which if not unendurable, do in fact 
check initiative in enterprise and progress in business. 

Taxes levied beyond the actual requirements of the legally 
established sinking fund are but an added burden upon the 
American people, and the surplus thus accumulated in the 
Federal Treasury is an incentive to the increasingly ex- 
travagant expenditures which have characterized Republican 
administrations. We, therefore, favor further reduction of 
the internal taxes of the people. 


Republican Plank 


\ ISE administrative management under Republican con- 
trol and direction has made possible a reduction of 
over $1,800,000,000 a year in the tax bill of the American 
people. Four separate tax reduction measures have been 
enacted, and millions of those least able to pay have been 
taken from the tax rolls. 

Excessive and uneconomic rates have been radically modi- 
fied, releasing for industrial and, pay roll expansion and 
development great sums of money which formerly were 
paid in taxes to the Federal Government. 

Practically all the war taxes have been eliminated and 
our tax system has been definitely restored to a peace-time 
basis. 

We pledge our party to a continuation of these sound 
policies and to such further reduction of the tax burden as 
the condition of the Treasury may from time to time permit. 
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PROCEDURE ann PRACTICE 
| Before The U. S. Board of Tax Appeals 


and Court Rules for Review 
Now Revised Under 1928 Law 


Previous editions of this work have had the widest 
circulation of any book on this subject. This is 
the best evidence of its great value. 





PROCEDURE AND PRACTICE The volume now on the press is an extension and 
efore ti revision of previous editions, prepared by the fol- 
UNTIED STATES lowing Staff : 


Forest D. Siefkin, since appointed a member 
of the Board of Tax Appeals. 


George M. Morris, Secretary of the Commit- 
tee on Federal Taxation of the American 
Bar Association. 


Herman T. Reiling, KixMiller & Baar, Chi- 
cago. 


Willis W. Ritter, Professor of Law, Univer- 
sity of Utah. 


Frederick L. Pearce, Attorney, Washington, 
D. C. 


The new volume will have nearly 200 pages con- 





taining not only a clear explanation of each step s 
based upon the law, regulations, rulings, etc., but t 
also presenting much material gleaned from the 
experience of practitioners and from the actual q 
conduct of cases before the Board. . 
f 


EXAMINATION OFFER 

Commerce Clearing House, Inc. 

231 South La Salle St., 

Chicago, Illinois. 
Please send me a copy of your new book, when published, entitled “Procedure 
and Practice Before the United States Board of Tax Appeals.” I will examine 
and use this book for thirty days. If, at the end of this time, I decide to keep 
the book, I will send you $10 in full payment. I may return the book within 
thirty days and be under no further obligation. 


$10.00 Per Copy 
Finest Limp Leather Binding 
Use Coupon 
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You’ve 


Wanted! 


“Th 


Se 


4 pce | 


Send in the coupon below for this new 


TAX SERVICE CABINET 
SPECIAL CONSTRUCTION—LOW PRICE 


You can now have a permanent, handy cabinet for your Tax Services and books on kindred 
subjects. Segregated—at YOUR elbow—easily kept in apple-pie order, and best of all, made 
to fit your personal requirements. 


This specially constructed cabinet is the result of a survey made among tax practitioners. 


These users of Tax Services are enthusiastic in welcoming a case designed for utility, efficiency 
and comfort. 


—— made by skilled cabinet makers, of sturdy construction, hand rubbed and mahogany 
nished. 


It contains two shelves at JUST THE RIGHT SLANT, each twenty-eight and one-half 
inches long which will house twenty volumes of Commerce Clearing House Services. 


So certain are we that you wish to own this cabinet that we have manufactured a large 
quantity and now offer you the privilege of ordering them on approval. 


$16.00 plus express charges. 


Cabinet Goes on Approval 


Specialty Office Equipment Co. Mail Today 


26 Quincy Street Specialty Office Equipment Co., 
CHICAGO, ILLINOIS 26 Quincy Street, 
Chicago, I!linois. 
Please express the Service Cabinet to: 


HOME CABINET—TOO a 





This is also a wonderful convenient piece of furni- 
ture for the Home. We will give $1 discount z = A 5 R 
on each cabinet where more than one is ordered. It is understood that I have the privilege of examination for 


five days, by which time | will remit $16.00, or hold cabinet 
subject to your instructions. 
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Income Tax on Banks Proposed by 


California Tax Commission 
(Continued from page 290) 

Ever since the announcement of a line of Federal decisions 
bearing upon bank taxation, California, like most of the states 
of the Union, has been seeking a solution of one of the most 
intricate and difficult problems of taxation that ever has con- 
fronted the State. The situation in California is somewhat 
more difficult than in other states because the present method 
of taxing national banks is a part of the constitution, thus 
requiring a change of the constitution to meet the situation. 

The course to be recommended will involve the taxation of 
banks upon their net income. Business and financial corpora- 
tions will be taxed in the same manner and at the same rate. 
The proposals will involve the abolishment of the present fran- 
chise tax and the substitution thereof of a tax on net income 
on these corporations with an off-set account of any personal 
property taxes paid by them. As part of the general scheme 





As a matter of professional pride and good business 


you particularly want three things: 


(1) To be down to the minute in your own special 


field. 


(2) To be well informed on GENERAL develop- 


ments in the field of law. 


(3) To have the latest RESEARCH articles on 
(This last alone 


matters in your own office. 
may be worth thousands of dollars to you.) 
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there will be a recommendation for an intangible securities tax 
at a rate of not more than 4 mills, this to be in the form of a 
constitutional amendment, as the present constitutional pro- 
vision is deemed unworkable in view of the recent Supreme 
Court decision. 

The plan calls for no increase in revenue. Data are being 
compiled to determine rates which will produce from banks 
and business and financial corporations no greater amount of 
revenue than now is being obtained from this source. 

The proposed plan will result in a more equitable distribu- 
tion of taxes than now exists. It also will provide a satisfac- 
tory substitute for the universally disliked franchise tax. The 
general plan under consideration seems to be the only one 
whereby any substantial revenue from banks may be assured, 
while at the same time permitting an intangible securities act. 

The general plan under consideration, it is anticipated, will 
result in the disposition of the various suits by the banks for 
the recovery of back taxes, and preserve the integrity of the 
State’s revenue position. 


Here Is Something New 
that you have long needed 


This is the fastest growing lawyers’ Service that has been inaugu- 
rated in many years. 
circulation has been more than twice as rapid as we had expected. 


Loose-Leaf Monthly Reports 


LEGAL PERIODICAL DIGEST covers all Current Law Jour- 
nals (over 100) in the English language in carefully edited monthly 
loose-leaf reports. 


In this Service you get a THOROUGH DIGEST of all 
ARTICLES in all law journals. 
digests of all CASE COMMENTS and list of BOOK REVIEWS, 
is made instantly accessible by subject, by author and by case title. 
A Detailed Index is also provided each month. 


Started in January of this year, the growth of 


This material, together with terse 


Exceptionally well organized for instant reference to original 
material in all law journals—or for quick survey reading. 


This Service Will Save You Time: 

(a) By giving the substance of all current articles in 
time-saving form and by digest-indexing Cur- 
rent Case Comments and Book Reviews. 

(b) By organizing the material in this Service as 
A UNIT for INSTANT reference. 


(c) By serving asa UNIT QUICK REFERENCE 
INDEX to original articles, Case Comments 
and Book Reviews in all current law periodicals. 


LEGAL PERIODICAL DIGEST SERVICE is the only source that covers the whole field with 
economy of time and money. 


Commerce Clearing House, Inc., 
231 South La Salle St., 
Chicago, Il. 

Please send me Legal Periodical Digest on thirty 
days’ free trial. It is understood that, if I am not 
satisfied, I may return the Service and be under 
no further obligation. 
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ANNOUNCEMENT 


We have just bought the publishing rights of Chipman’s “Index 
to Legal Periodicals.” 
period of many years. 
of American, English and British Colonial law magazines published 
from 1791 to 1927, inclusive. 
is $25.00 each. 


This is a standard work, developed over a 
It is in five volumes, covering 3,784 volumes 


The average price of these volumes 


$25.00 INDEX INCLUDED FREE 


For a limited period we are giving Volume V, covering years 1923- 
1927, without any added charge, with subscriptions to our current 
Legal Periodical Digest Service, described above. 
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